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WHEREAS, Plaintiff, the United States of America (United States), on behalf of the
United States Environmental Protection Agency (EPA), and the State of Nebraska, have each
filed a Complaint in this action concurrently with this Consent Decree alleging that Defendant,
M.G. Waldbaum Co. (Waldbaum), has violated certain provisions of Sections 301, 307 and 402
of the Federal Water Pollution Control Act, commonly referred to as the Clean Water Act,

33 U.S.C. §§ 1311, 1317 and 1342, as well as Section 112(r) of the Clean Air Act, 42 U.S.C. §
7412(1).

WHEREAS, Defendant Waldbaum is a corporation organized and existing under the laws
of the State of Nebraska. Waldbaum is engaged in egg prqduction and processing with its
principal place of business in Wakefield, Nebraska and main office located at 105 Main Street,
Wakefield; Nebraska. Waldbaum owns and operates several large egg laying farms, pullet farms
and egg processing facilities in or near the City of Wakefield, Nebraska.

WHEREAS, prior to April 1, 2006, Waldbaum discharged industrial wastewater to the
City of Wakefield’s publicly owned treatment works (POTW), under National Pollutant
Discharge Elimination System (NPDES)/National Pretreatment Program Permit Number
NE 0113735. Waldbaum was the sole industrial user, as defmea by 40 C.F.R. § 403.3(j), of the
City of Wakefield’s nine industrial wastewater treatment lagoons. On or about April 1, 2006, the
City of Wakefield transferred ownership of eight of its industrial wastewater lagoons to
Waldbaum, at which time Waldbaum became thé sole owner and operator of the eight industrial

lagoons.
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WHEREAS, the Complaints allege that at various times, Waldbaum caused the City of
Wakefield to violate effluent limits and other conditions of the City’s NPDES Permit Number
NE 0049018 for its POTW, through pass through and/or interference at the POTW in violation of
certain provisions of 33 U.S.C. §§ 1311, 1317, and 1342 and the Pretreatment Standards at 40
C.F.R. Part 403. The Complaints also allege that Waldbaum unlawfully discharged pollutants to
waters of the United States from one of its egg laying farms (Husker Pride Farm), in violation of
33 U.S.C. § 1311(a); improperly land-applied clarifier rinsate in violation of its NPDES permit,
under 33 U.S.C. § 1342; and violated the Clean Air Act, 42 U.S.C. § 7412(r), and its
implementing regulations related to anhydrous ammonia in a process at one of its egg processing
facilities.

WHEREAS, Waldbaum and the City of Wakefield entered into an agreement on
September 30, 2005, providing for the financing, construction and operation of a new mechanical
wastewater treatment facility that will be dedicated to the treatment of Waldbaum’s industrial
wastewater. Construction of the new mechanical wastewater treatment facility is underway, and
the facility is expected to be operational in 2008.

WHEREAS, the Parties recognize, and the Court by entering this Consent Decree finds,
that this Consent Decree has been negotiated by the Parties in good faith, will avoid litigation
between the Parties, and is fair, reasonable, and in the public interest.

NOW, THEREFORE, with the consent of the Parties, and without any admission of fact,

law, or legal liability, IT IS HEREBY ADJUDGED, ORDERED, AND DECREED as follows:
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I. JURISDICTION AND VENUE

1. This Court has jurisdiction over the subject matter of this action, pursuant to 28
U.S.C. §§ 1331, 1345, and 1355, and Section 309(b) of the Clean Water Act, 33 U.S.C.

§§ 1319(b) and Section 113(b) of the Clean Air Act, 42 U.S.C. § 7413(b), and over the Parties.
Venue lies in the District of Nebraska pursuant to Section 309(b) of the Clean Water Act,

33 U.S.C. §§ 1319(b), and 28 U.S.C. §§ 1391(b) and 1395(a), because Defendant resides and is
located in this judicial district and the violations alleged in the Complaints are alleged to have
occurred in this judicial district. For purposes of this Consent Decree, or any action to enforce
this Consent Decree, Defendant consents to the Court’s jurisdiction over this Consent Decree or
such action and over Defendant, and consents to venue in this judicial district.

2. For purposes of this Consent Decree, Defendant agrees that the Complaints state
claims upon which relief may be granted pursuant to Sections 301, 307 and 402 of the Clean
Water Act, 33 U.S.C. §§ 1311, 1317 and 1342, and Section 112(r) of the Clean Air Act, 42
U.S.C. § 7412(1).

3. Notice of the commencement of this action has been given to the State pursuant to
Section 309(b) of the Clean Water Act, 33 U.S.C. § 1319(b).

II. APPLICABILITY

4, The obligations of this Consent Decree apply to and are binding upon the United
States, the State, and upon Defendant and any successor or other entities or persons otherwise

bound by law.
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5. Any transfer of ownership or operation of Defendant’s Facilities located in the
State of Nebraska to any other person, prior to the Termination of this Consent Decree pursuant
to Section XX, must be conditioned upon the transferee’s agreement to undertake the obligations
required by this Consent Decree, as provided in a written agreement between Defendant and the
proposed transferee, enforceable by the United States and the State as third-party beneficiaries of
such agreement. At least thirty (30) days prior to such tran-sfer, Defendant shall provide a copy
of this Consent Decree to the proposed transferee and shall simultaneously provide written notice
of the prospective transfer, together with a copy of the written agreement, to EPA Region VII, the
United States Department of Justice, and the State of Nebraska, in accordance with Section XVI
of this Consent Decree (Notices). Any attempt to transfer ownership or operation of the above
referenced Facilities without complying with this Paragraph constitutes a violation of this
Consent Decree. No transfer of ownership or operation of the above referenced Facilities,
whether in compliance with this Paragraph or otherwise, shall relieve Defendant of its obligation
to ensure that the terms of this Consent Decree are implemented.

6. Defendant shall provide a copy of this Consent Decree to all officers, employees,
and agents whose duties might reasonably include compliance with any provision of this Consent
Decree, as well as to any contractor retained to perform work required under Paragraphs 13, 14,
18, 19, 20, 21-29 or 31 of this Consent Decree. Defendant shall condition any such contract
upon performance of the work in conformity with the terms of this Consent Decree.

7. In any action to enforce this Consent Decree, Defendant shall not raise as a

defense the failure by any of its officers, directors, employees, agents, successors, assigns, or by

4
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any contractor retained to perform work required under the Paragraphs of this Consent Decree
identified in Paragraph 6, to take any actions necessary to comply with the provisions of this
Consent Decree.

[I. DEFINITIONS

8. Terms used in this Consent Decree that are defined in the Clean Water Act or in
the Clean Air Act, or in regulations promulgated thereunder, shall have the meanings assigned to
them in the statutes or such regulations, unless otherwise provided in this Consent Decree.

Whenever the terms set forth below are used in this Consent Decree, the following definitions

shall apply:
a. “City” shall mean the City of Wakefield, Nebraska;
b. “Consent Decree” or “Decree” shall mean this Decree;
C. “Day” shall mean a calendar day unless expressly. stated to be a business

day. In computing any period of time under this Consent Decree, where the last day would fall
on a Saturday, Sunday, or federal holiday, the period shall run until the close of business of the
next business day;

d. “Defendant” or “Waldbaum” shall mean M.G. Waldbaum Co.;

€. “Egg Processing Facilities” shall mean the two egg processing plants
owned by Waldbaum and located in the City of Wakefield, Nebraska;

f. “EPA” shall mean the United States Environmental Protection Agency and

any successor departments or agencies of the United States;
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g. “Facilities” shall mean Waldbaum’s Egg Processing Facilities and Farm
Facilities located in the State of Nebraska. A list of each Facility’s address is included as
Attachment A to this Consent Decree;

h. “Farm Facilities” shall mean the seven pullet farms and egg laying farms
owned by Waldbaum, located in the State of Nebraska, and identified as Husker Pride Farm, Big
Red Farm, Bloom “N* Egg Fafm, Gardner Growers |, II, and III, and Plainview Pullets/Gardner
Growers IV;

L. “Husker Pride Farm” shall mean the egg laying farm owned by
Waldbaum, located at 58365 861 Road, Wakefield, Nebraska 68784.

J. “Industrial Wastewater Lagoon System™ shall mean the eight industrial
wastewater treatment lagoons owned and operated by Waldbaum in the City of Wakefield and
lagoon I-7, owned by the City, that Waldbaum has the right to use pursuant to a contract with the
City. The contract between Waldbaum and the City is included as Attachment B to this Consent
Decree;

k. “NDEQ” shall mean the Nebraska Department of Environmental Quality,
which is the agency authorized to administer the NPDES program in Nebraska under the
provisions of Section 402(b) of the Clean Water Act, 33 U.S.C. § 1342(b);

1. “NPDES” shall mean the National Pollutant Discharge Elimination
System authorized under Section 402 of the Clean Water Act, 33 U.S.C. § 1342;

m. “Paragraph” shall mean a portion of this Consent Decree identified by an

Arabic numeral;
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n. “Parties” shall mean the United States, the State of Nebraska, and
Defendant;

0. “POTW?” shall mean a publicly owned treatment works as defined at 40
C.F.R. §403.3;

p. “Section” shall mean a portion of this Consent Decree identified by a

Roman numeral;

q-. “State™ shall mean the State of Nebraska;

I. “United States” shall mean the United States of America, acting on behalf
of EPA.

IV. CIVIL PENALTY

9. No later than twenty-eight (28) days after the Effective Date of this Consent
Decree, Defendant shall pay the total sum of One Million Fifty Thousand Dollars ($1,050,000) as
an aggregate civil penalty to the United States and the State of Nebraska.

a. Defendant shall pay Five Hundred Twenty Five Thousand Dollars
($525,000) as a civil penalty to the United States. Payment shall be made by FedWire Electronic
Funds Transfer (“EFT”) to the U.S. Department of Justice in accordance with instructions to be
provided to Defendant by the Financial Litigation Unit of the U.S. Attorney’s Office for the
District of Nebraska following lodging of the Consent Decree. Any payment received by the
United States after 4:00 p.m. Eastern Time shall be credited on the next business day. At the

time of payment, Defendant shall simultaneously send written notice of payment and a copy of
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any transmittal documentation, which should reference DOJ case number 90-5-1-1-08346, to the
United States and EPA in accordance with Section X VI of this Consent Decree (Notices).

b. Defendant shall pay Five Hundred Twenty Five Thousand Dollars
($525,000) to the State of Nebraska. Payment of the civil penalty, made payable to “Dixon
County, Nebraska,” shall be delivered to:

Jodi Fenner

Assistant Attorney General

Chief, Agriculture, Environment, and

Natural Resources Division

2115 State Capitol Building

Lincoln, Nebraska 68509-8920

10.  Defendant shall not deduct the civil penalties paid under this Section in
calculating its federal income tax.

11.  If Defendant fails to pay the civil penalties required to be paid under Section IV of
this Consent Decree (Civil Penalty) when due, interest shall accrue on any amounts overdue to
the United States under the terms of this Consent Decree at the rate established by the Secretary
of the Treasury, pursuant to 28 U.S.C. § 1961. Interest shall accrue on any amounts overdue to
the State under the terms of this Consent Decree pursuant to Nebraska Code § 45-103. Interest is
to be paid from the date said payment is due until all amounts owed are paid. Late payment of
the civil penalties including accrued interest shall be made in accordance with Section IV,

Paragraph 9, above. Stipulated Penalties shall be paid in accordance with Section X, Paragraph

38, below. All transmittal correspondence shall state that any such payment is for late payment '
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of the civil penalties due under this Consent Decree, or for Stipulated Penalties for late payment,
as applicable, and shall include the identifying information set forth in Paragraph 9 above.

V. COMPLIANCE REQUIREMENTS

12. Waldbaum shall comply with Sections 301(a) and 307(b) of the Clean Water Act,
33 U.S.C. §§ 1311(a) and 1317(b), and Section [12(r)(1) of the Clean Air Act and with
regulations promulgated thereunder at 40 C.F.R. §§ 68.67(f), 68.69(c), 68.79, 68.87(b)(5),
68.87(c), 122.23 and 403.5, and with Sections 81-1506(1)(a) and 81-1506(2)(c) of the Nebraska
Environmental Protection Act.

13. Waldbaum shall comply with the terms, conditions and requirements of NPDES
Permit NE 0113735, and any amendments, or modifications to NPDES Permit NE 0113735.

14. Where any compliance obligation under this Section requires Waldbaum to obtain
a federal, state, or local permit or approval, Waldbaum shall submit timely and complete
applications and take all other actions necessary to obtain all such permits or approvals.
Waldbaum may seek relief under the provisions of Section X1 (Force Majeure) of this Consent
Decree for any delay in the performance of any such obligation resulting from a failure to obtain,
or a delay in obtaining, any permit or approval required to fulfill such obligation, if Waldbaum
has submitted timely and complete applications and has taken all other actions necessary to
obtain all such permits or approvals.

VI. PLAN FOR STORAGE AND TREATMENT OF PROCESS WASTEWATER
15. Commencing on the effective date of this Consent Decree, Waldbaum shall not

store, treat or discharge any industrial wastewater at or from any wastewater treatment lagoon

9
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owned by the City of Wakefield, with the exception of Waldbaum’s use of City lagoon I-7, in
accordance with its contractual agreement with the City included as Attachment B to this
Consent Decree.

16. Commencing on the effective date of this Consent Decree, Waldbaum’s discharge
to the Industrial Wastewater Lagoon System shall not exceed an average of 420,000 gallons per
day during the périod December 1 though March 1.

17. Interim dates and milestones for the new mechanical wastewater treatment
facility, set forth in NPDES Permit NE 0113735, shall be enforceable under this Consent Decree.
NPDES Permit NE 0113735 is included as Attachment C to this Consent Decree.

18.  Beginning thirty (30) days after the effective date of this Consent Decree and
continuing until the new mechanical wastewater treatment facility is operating in compliance
with NPDES Permit NE 0113735, Waldbaum shall submit quarterly progress reports to EPA,
Region VII and the State that describe, in detail, the construction and related activities that
occurred at the facility during the reporting period, construction and related activities anticipated
during the upcoming reporting period, and a description of any problems encountered or
anticipated and how and by when these problems were or will be addressed. Waldbaum shall
submit the progress reports on a quarterly basis for the periods of January-March, April-June,
July-September and October-December. Records must be submitted on or before the 10th day of

the month following the end of the period (April 10, July 10, October 10, and January 10).

10
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19.  Beginning on the effective date of this Consent Decree until the new mechanical
wastewater facility is fully operational, Waldbaum shall conduct the following monitoring of
wastewater at the Industrial Wastewater Lagoon System:

a. Every day, Waldbaum shall measure daily influent wastewater flow to the
Industrial Wastewater Lagoon System. Waldbaum shall maintain a separate log of the daily
influent flow measurements.

b. At least once each week during which there is a discharge by Waldbaum to
Logan Creek, Waldbaum shall sample the effluent wastewater, and analyze the sample for
Biochemical Oxygen Demand (BOD), Total Suspended Solids (TSS), ammonia and dissolved
oxygen in accordance with NPDES Permit NE 0113735. The sampling protocol and analysis
shall be in accordance with NPDES Permit NE 0113735.

20. On a quarterly basis for the periods of January-March, April-June, July-September
and October-December, Waldbaum shall provide the informatioﬁ described in the preceding
Paragraph to the EPA, Region VII and the State contacts identified in Paragraph 78 of this
Consent Decree, until such time as Waldbaum has a fully operational mechanical wastewater
| treatment facility. Records must be submitted on or before the 10th day of the month following
the end of the period (Aprii 10, July 10, October 10, and January 10).

VIL. PLAN TO PREVENT DISCHARGE OF ANIMAL WASTE FROM FARM FACILITIES

21.  Within thirty (30) days of the effective date of this Consent Decree, Waldbaum
shall submit to the EPA, Region VII and NDEQ a report that describes, in detail, actions that

Waldbaum has taken, will continue to take, and any action planned for the future, to prevent the

11
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discharge of animal waste from Husker Pride Farm to waters of the United States. If the report
describes future action, it shall include a schedule for implementation.

22.  Within ninety (90) days of the effective date of this Consent Decree, Waldbaum
shall initiate the application process with NDEQ for an NPDES Permit for Husker Pride Farm,
pursuant to 40 C.F.R. § 122.23. If Waldbaum proposes to construct an animal waste control
structure at Husker Pride Farm, it shall concurrently submit a complete application for a
conétruction permit to NDEQ.

23. If Waldbaum proposes to construct an animal waste control structure at Husker
Pride Farm, then beginning thirty (30) days after Waldbaum submits an application for a
construction permit to NDEQ, Waldbaum shall submit written monthly progress reports to the
EPA that describe, in detail, the construction and related activities at Husker Pride Farm that
occurred during the reporting period, construction and related activities anticipated during the
upcoming reporting period, and a description of any problems encountered or anticipated and
how and by when these problems were/will be addressed. Waldbaum shall continue to submit
the monthly progress reports until Waldbaum submits a Notice of Construction Completion to
the EPA.

24.  If Waldbaum proposes to construct an animal waste control structure at Husker
Pride Farm, Waldbaum shall submit to the EPA a Notice of Construction Completion within
thirty (30) days of when the construction of all animal waste control structures, authorized by the
construction permit issued by NDEQ), is completed at Husker Pride Farm. This notification shall

be in writing and shall include as-built drawings of the constructed improvements.

12
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25. Commencing thirty (30) days from the effective date of this Consent Decree and
unti‘l such time as Waldbaum is issued an NPDES Permit for Husker Pride Farm, as required by
this Consent Decree, Waldbaum shall maintain the following operational records for Husker
Pride Farm: 1) land application and/or give away records, and/or waste transfer documents
including dates, locations where the waste was applied or the destination if waste is transferred to
a third party, amounts applied or transferred, application rates, and name and address of
recipients; 2) any manure testing results; and 3) precipitation records. Waldbaum shall submit
copies of these records to the EPA, Region VII on a quarterly basis for the periods of
January-March, April-June, July-September and October-December. Records must be submitted
on or before the 10th day of the month following the end of the period (April 10, July 10,
October 10, and January 10). Upon issuance of the NPDES Permit, Waldbaum shall maintain
and submit records as required by the NPDES Permit.

26.  Upon issuance of an NPDES Permit for Husker Pride Farm to Waldbaum by
NDEQ, Waldbaum shall comply with the requirements established by the NPDES Permit.

27. Within ninety (90) days of the effective date of this Consent Decree, Waldbaum
~ shall develop and implement a Manure Management Plan for each of its Farm Facilities, other
than Husker Pride Farm. Also within ninety (90) days of the effective date of this Consent
Decree, Waldbaum shall submit copies of each Manure Management Plan to EPA, Region VII
and NDEQ. Each Manure Management Plan shall:

a. explain in detail how Waldbaum intends to store, utilize, and/or dispose

of the manure generated at the Farm Facility;

13
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b. specifically describe the steps Waldbaum will take to ensure that animal
waste is not discharged from the Farm Facility into waters of the United States; and

c. if Waldbaum constructs livestock waste control facilities to manage the
manure at any Farm Facility, then the applicable Manure Management Plan must contain a
narrative description of the livestock waste control facility and how it will function and operate.

28.  Ifany of the manure generated by Waldbaum at a Farm Facility is land applied,
then Waldbaum must meet the requirements of 40 C.F.R. § 122.42(e)1(vi)-(ix) and Nebraska’s
state technical standards for nutrient management currently found in Title 130, Chapter 14 of the -
Nebraska Administrative Code.

29.  Upon implementation of the Manure Management Plan at each Farm Facility,
Waldbaum will keep a copy of the Manure Management Plan at the corresponding Farm Facility
and will comply with the record keeping requirements for land application_areas found at 40
C.F.R. § 412.37(c). Commencing on the effective date of this Consent Decree, Waldbaum shall
submit reports every six (6) months to EPA and NDEQ that describe the actions Waldbaum has
performed to develop and implement the Manure Management Plans described above and or any
actions Waldbaum anticipates it will perform during the next reporting period. |

30. The requirement to submit Manure Management Plans pursuant to this Consent
Decree does not relieve Waldbaum of any obligations under the Clean Water Act or
implementing regulations, or under any other federal, state, or local law, regulation, permit, or

other requirement.

14
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VIII. PLAN FOR PROPER LAND-APPLICATION OF CLARIFIER RINSATE

31. The Plan entitled “Proposal to Land-Apply Clarifier Rinsate,” approved by
NDEQ on September 14, 2006, is hereby incorporated into this Consent Decree and enforceable
hereunder, and shall be implemented by Waldbaum. The Plan shall be followed when land- |
application is the option selected by Waldbaum for management of clarifier rinsate. The Plan is
included in this Consent Decree as Attachment D.

[X. REPORTING REQUIREMENTS

32. If Waldbaum violates, or has reason to believe that it may violate, any
requirement of this Consent Decree, NPDES Permit NE 0113735 or the NPDES Permit for
Husker Pride Farm, Waldbaum shall notify EPA, Region VII and the State of such violation or
potential violation and its likely duration, in writing, within five (5) days of the day Waldbaum
first becomes aware of the violation or the potential violation. The notice shall include an
explanation of the violation’s likely cause and of the remedial steps taken, and/or to be taken, to
prevent or minimize such violatioﬁ. If the cause of a violation cannot be fully explained at the
time the report is due, Waldbaum shall include a statement to that effect in the report.
Waldbaum shall diligently investigate to determine the cause of ‘the violation and then shall
submit an amendment to the report, including a full explanation of the cause of the violation,
within thirty (30) days of the day Waldbaum becomes aware of the cause of the violation.
Nothing in this Paragraph or the following Paragraph relieves Waldbaum of its obligation to

provide the requisite notice for purposes of Section XI (Force Majeure).

15
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33.  Reports required under this Section shall be submitted to the persons designated
in Section XVI of this Consent Decree (Notices).
34.  Each report submitted by Waldbaum under this Section shall be signed by an

authorized official, as defined at 40 C.F.R. § 122.22, and shall include the following certification:

I certify under penalty of law that this document and all attachments were
prepared under my direction or supervision in accordance with a system designed
to assure that qualified personnel properly gather and evaluate the information
submitted. Based on my inquiry of the person or persons who manage the system,
or those persons directly responsible for gathering the information, the
information submitted is, to the best of my knowledge and belief, true, accurate,
and complete. I am aware that there are significant penalties for submitting false
information, including the possibility of fine and imprisonment for knowing
violations.

Upon proof acceptable to EPA and the State, this certification requirement does not apply to
emergency or similar notifications where compliance would be impractical.

35.  The reporting requirements of this Consent Decree do not relieve Waldbaum of :
any reporting obligations required by the Clean Water Act or implementing regulations, or by any
other federal, state, or local law, regulation, permit, or other requirement.

36.  Any information provided pursuant to this Consent Decree may be used by the
United States or the State in any proceeding to enforce the provisions of this Consent Decree and
as otherwise permitted by law.

X. STIPULATED PENALTIES

37. Waldbaum shall be liable for Stipulated Penalties, 50% to the United States and
50% to the State of Nebraska, for violations of this Consent Decree as specified below, unless

excused under Section XI (Force Majeure). A violation includes failing to perform any

16
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obligation required by the terms of this Consent Decree, including any work plan or schedule

approved under this Consent Decree, according to all applicable requirements of this Consent
Decree and within the specified time schedules established by or approved under this Consent
Decree.

38. A stipulated penalty of $5,000 shall accrue per each day that any civil penalty
payment required by Paragraph 9 of this Consent Decree is late, in addition to accrued interest on
any amounts overdue in accordance with Paragraph 11 of this Consent Decree.

39.  The following Stipulated Penalties shall accrue for violations of the effluent limits
in NPDES Permit NE 0113735 for Outfalls 7LS and 9LS:

Period of Noncompliance Penalty Per Violation

Daily Maximum Effluent Limit ~$500 (per violation per day)

7-Day Average Limit $1,000 (per violation for entire 7-day period)

30-Day Average Limit $4,500 (per violation for entire 30-day period)

40. A total stipulated penalty of $50,000 shall be owed if Waldbaum exceeds the
average limit of raw wastewater discharge to the Industrial Wastewater Lagoon System allowed
for the period described in Paragraph 16 of this Consent Decree.

41.  The following Stipulated Penalties shall accrue per violation per day for each
violation of a significant interim date or milestone for the new mechanical wastewater treatment
facility, set forth in NPDES Permit NE 0113735, and incorporated into this Consent Decree
pursuant to Paragraph 17.

Milestone Missed By: Penalty Per Violation Per Day

1-45 days $1,000
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46-75 days $2,000
76 or more days $3,000

42.  The following Stipulated Penalties shall accrue per violation per day for each
violation of a significant interim date, milestone or requirement identified in the Plan to Prevent

Discharge of Animal Waste from Husker Pride Farm, as identified in Paragraphs 21, 22, 24, 25

and 26 of this Consent Decree:

Milestone Missed By: Penalty Per Violation Per Day
1-30 days $1,250
31-60 days $2,500
61 or more days $3,650

43.  The following Stipulated Penalties shall accrue per violation per day for the

failure to submit a Manure Management Plan for each Farm Facility, other than Husker Pride

Farm, in accordance with Paragraph 27 above.

Period of Noncompliance Penalty Per Violation Per Day

1-30 days $500
31-60 days $1,000
61 or more days $1,500

44.  The following Stipulated Penalties shall accrue per day for land application of
clarifier rinsate at a rate that exceeds the proper agronomic rate, as required by the Plan included

in this Consent Decree as Attachment D.

Period of Noncompliance Penalty Per Violation Per Day
1-10 days $500
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11-30 days $1,000
31 or more days $1,500
45.  The following Stipulated Penalties shall accrue per violation per day for
each violation of the monitoring and record keeping requirements contained in Paragraph 19,

Subparagraphs a and b of this Consent Decree:

Period of Inadequate Monitoring or Record Keeping Penalty Per Violation Per Day
1-30 days $1,000
31-60 days $2,000
61 or more days $3,000

46. The following Stipulated Penalties shall accrue per violation per day for each
violation of the reporting requirements of Section IX (Reporting Requirements) and Paragraphs
18 (Mechanical Wastewater Treatment Facility Progress Reports), 20 (Industrial Wastewater
Lagoon System Reports), 23 (Husker Pride Farm Progress Reports) and 29 (Manure Management

Record Keeping and Reporting) of this Consent Decree:

Duration of Late Repoft Penalty Per Violation Per Day
1-30 days $1,000
31-60 days $2,000
61 or more days $3,000

47. Stipulated Penalties under this Section shall begin to accrue on the day after
performance is due or on the day a violation occurs, whichever is applicable, and shall continue
to accrue until performance is satisfactorily completed or until the violation ceases. Stipulated

Penalties shall accrue simultaneously for each individual violation of this Consent Decree. Any
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Stipulated Penalties shall become due and payable within thirty (30) days after Defendant
receives the United States’ written demand.

48.  Stipulated Penalties shall continue to accrue as provided in Paragraph 47, above,
during any Dispute Resolution, with interest on accrued penalties payable and calculated at the
rate established by the Secretary of the Treasury, pursuant to 28 U.S.C. § 1961, but need not be
paid until the following:

a. If the dispute is resolved by agreement or by a decision of EPA that is not
appealed to the Court, Defendant shall pay accrued penalties determined to be owing, together
with interest, to the United States and the State within twenty-eight (28) days of the effective date
of the agreement or the receipt of EPA’s decision or order;

b. If the dispute is appealed to the Court and the United States prevails in
whole or in part, Defendant shall pay all accrued penalties determined by the Court to be owing,
together with interest, within sixty-three (63) days of receiving the Court’s decision or order,
except as provided in Subparagraph c, below;

C. If any Party appeals the District Court’s decision, Defendant shall pay all
accrued penalties determined to be owing, together with interest, within fourteen (14) days of
receiving the final appellate court decision.

49. Defendant shall, as directed by the United States, pay Stipulated Penalties owing |
to the United States by EFT in accordance with Section IV, Paragraph 9, above or by certified or
cashier’s check in the amount due payable to the “U.S. Department of Justice,” referencing DOJ
number 90-5-1-1-08346, and delivered to the Financial Litigation Unit of the United States

Attorney’s Office for the District of Nebraska, at 1620 Dodge Street, Suite 1400, Omaha,
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Nebraska, 68102-1506. Defendant shall pay Stipulated Penalties owing to the State in
accordance with Section IV, Paragraph 9, above.

50.  Defendant shall not deduct Stipulated Penalties paid under this Section in
calculating its federal income tax.

51.  Interest computed in accordance with Paragraph 11 of this Consent Decree shall
accrue and be paid by Defendant for any late payment of Stipulated Penalties.

52.  Subject to the provisions of Section XIV of this Consent Decree (Effect of
Settlement/Reservation of Rights), the Stipulated Penalties provided for in this Consent Decree
shall be in addition to any other rights, remedies, or sanctions available to the United States or
the State for Defendant’s violation of this Consent Decree or applicable law. Where a violation
of this Consent Decree is also a violation of Section 301, 307 or 402 of the Clean Water Act, 33
U.S.C. §§ 1311, 1317 or 1342, or Section 112(r) of the Clean Air Act, 42 U.S.C. § 7412(r), or
regulations promulgated thereunder, Defendant shall be allowed a credit, for any Stipulated
Penalties paid, against any statutory penalties imposed for such violation.

X1. FORCE MAJEURE

53. A “force majeure event” is any event beyond the control of Defendant, its
contractors and consultants, or any entity controlled by Defendant that delays the performance of
any obligation under this Consent Decree despite Defendant’s best efforts to fulfill the
obligation. “Best efforts” includes anticipating any potential force majeure event and addressing
the effects of any such event (a) as it is occurring and (b) after it has occurred, to prevent or
minimize any resulting delay to the greatest extent possible. Unanticipated or increased costs or

expenses associated with implementation of this Consent Decree and changed financial
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circumstances shall not, in any event, be considered “force majeure” events. In addition, failure
to apply for a required permit or approval or to provide in a timely manner all information
required to obtain a permit or approval that is necessary to meet the requirements of this Consent
Decree or failure of Defendant to approve contracts, shall not, in any event, be considered “force
majeure” events. However, if a permitting authority fails to issue, renew or modify--or delays in
issuing, renewing or modifying--a lawful permit, order or other action required for any part of the
work under this Consent Decree, and Defendant has taken all actions necessary to obtain all such
permits or approvals in accordance with Paragraph 14 of this Consent Decree, Defendant is
entitled to seek relief under the “force majeure” provisions of this Consent Decree.

54. Defendant shall provide notice orally or by electronic or facsimile transmission as
soon as possible, but not later than seventy-two (72) hours after the time Defendant first knew of,
or by the exercise of due diligence, should have known of, a claimed force majeure event.
Defendant shall also provide written notice, as provided in Section X V1 of this Consent Decree
(Notices), within seven (7) days of the time Defendant first knew of, or by the exercise of due
diligence, should have known of, the event. The notice shall state the anticipated duration of any
delay; its cause(s); Defendant’s past and proposed actions to prevent or minimize any delay; a
schedule for carrying out those actions; and Defendant’s rationale for attributing any delay to a
force majeure event. Failure to provide oral and written notice as required by this Paragraph
shall preclude Defendant from asserting any claim of force majeure.

55.  Ifthe United States agrees that a force majeure event has occurred, the time for
performance of the obligations under this Consent Decree that are affected by the force majeure

event will be extended by the United States for the period of delay directly or indirectly
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attributable to the force majeure event, An extension of time to perform the obligations affected
by a force majeure event shall not, by itself, extend the time to perform any other obligation.
Where the United States agrees to an extension of time, the appropriate modification shall be
made pursuant to Section XIX of this Consent Decree (Modification).

56.  If the United States does not agree that a force majeure event has occurred, or
does not agree to the extension of time sought by Defendant, the United States’ position shall be
binding, unless Defendant invokes Dispute Resolution under Section XII of this Consent Decree.
In any such dispute, the provisions of Section XII (Dispute Resolution) shall apply and
Defendant bears the burden of proving that each claimed force majeure event is a force majeure
event; that Defendant gave the notice required by Paragraph 54; that the force majeure event
caused any delay Defendant claims was attributable to that event; and that Defendant exercised
best efforts to prevent or minimize any delay caused by the event.

XI11. DISPUTE RESOLUTION

57.  Unless otherwise expressly provided for in this Consent Decree, the dispute
resolution procedures of this Section shall be the exclusive mechanism to resolve disputes arising
under or with respect to this Consent Decree. However, such procedures shall not apply to
actions by the United States to enforce obligations of the Defendant that have not been disputed
in accordance with this Section.

 58. Any dispute subject to dispute resolution under this Consent Decree shall first be
the subject of informal negotiations. The dispute shall be considered to have arisen when
Defendant sends the United States a written Notice of Dispute. Such Notice of Dispute shall

state clearly the matter in dispute. The period of informal negotiations shall not exceed twenty-
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one (21) days from the date the dispute arises, unless that period is modified by written
agreement. If the Parties cannot resolve a dispute by informal negotiations, then the position
advanced by the United States shall be considered binding unless, within fourteen (14) days after
the conclusion of the informal negotiation period, Defendant invokes formal dispute resolution
procedures as set forth below.

59.  Defendant shall invoke formal dispute resolution procedures by, within the time
period provided in the preceding Paragraph, serving on the United States a written Statement of
Position regarding the matter in dispute. The Statement of Position shall include, but may not
necessarily be limited to, any factual data, analysis, or opinion supporting Defendant’s position
and any supporting documentation relied upon by Defendant.

60.  The United States shall serve its Statement of Position within forty-five (45) days
of receipt of Defendant’s Statement of Position. The United States’ Statement of Position shall
include, but may not necessarily be limited to, any factual data, analysis, or opinion supporting
that position and all supporting documents relied upon by the United States. The State of
Nebraska may also serve a Statement of Position. The United States’ Statement of Position shall
be binding on Defendant unless Defendant timely files a motion for judicial review of the dispute
in accordance with the following Paragraph.

61. Defendant may obtain judicial review of the dispute by filing with the Court and
serving oﬁ the United States, in accordance with Section XVI of this Consent Decree (Notices), a
motion requesting judicial resolution of the dispute. The motion must be filed within twenty-one
(21) days of receipt of the United States’ Statement of Position pursuant to the preceding

Paragraph. The motion shall contain a written statement of Defendant’s position on the matter in
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dispute, including any supporting factual data, analysis, opinion, or documentation, and shall set
forth the relief requested and any schedule within which the dispute must be resolved for orderly
implementation of the Consent Decree.

62.  The United States shall respond to Defendant’s motion within the time period
allowed by the Local Rules of this Court. The State of Nebraska may file its own response to
Defendant’s motion. Defendant may file a reply memorandum, to the extent permitted by the
Local Rules.

63. In the event of judicial review under this Section, Defendant shall bear the burdeﬁ
of demonstrating by a preponderance of the evidence that actions or positions taken by Defendant
are in compliance with the terms, conditions and requirements of this Consent Decree. The
United States reserves the right to argue that its position is reviewable only on the administrative
record and must be upheld unless arbitrary and capricious or otherwise not in accordance with
law. Waldbaum reserves the right to argue that its position is based on a reasonable
interpretation of a statute, regulation, or permit, or a reasonable interpretation of this Consent
Decree and that the United States’ litigation position is not entitled to any deference.

64.  The invocation of dispute resolution procedures under this Section shall not, by
itself, extend, postpone, or affect in any way any obligation of Defendant under this Consent
Decree, unless and until a final resolution of the dispute so provides. A final resolqtion shall
mean an agreement reached through informal negotiations; the United States’ binding Statement
of Position in accordance with Paragraph 58: the United States’ binding Statement of Position in
accordance with Paragraph 60; or a final judicial decision in accordance with Paragraphs 61 - 63.

Stipulated Penalties with respect to the disputed matter shall continue to accrue from the first day
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of noncompliance, but payment shall be stayed pending resolution of the dispute as provided in
Paragraph 48, above. If Defendant does not prevail on the disputed issue, Stipulated Penalties

shall be assessed and paid as provided in Section X (Stipulated Penalties).

XIII. INFORMATION COLLECTION AND RETENTION

65.  The United States, the State, and their representatives, including attome~ys,
contractors, and consultants, shall have the right of entry to any facility covered by this Consent
Decree, during business hours, upon presentation of credentials, to:

a. monitor the progress of activities required under this Consent Decree;

b. verify any data or information submitted to the Unitgd States or the State
in accordance with the terms of this Consent Decree;

c. obtain samples and, upon request, splits of any samples taken by
Defendant or its representative, contractors, or consultants;

d. obtain documentary evidence, including photographs and similar data,
rel.ated to this Consent Decree; and

€. assess Defendant’s compliance with this Consent Decree.

66.  Upon request, Defendant shall provide EPA and the State or their authorized
representatives splits of any samples taken by Defendant. Upon request, EPA and the State shall
provide Defendant splits of any samples taken by EPA or the State.

67.  Until five (5) years after the termination of this Consent Decree, Defendant shall
retain, and shall instruct its cohtractors retained to perform work required under the Paragraphs
of this Consent Decree identified in Paragraph 6, and agents to retain, all non-identical copies of _

all records and documents (including records or documents in electronic form) in its or its
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contractors’ or agents’ possession or control, or that come into its or its contractors’ or agents’
possession or control, and that relate in any manner to Defendant’s performance of its obligations
under this Consent Decree. This record retention requirement shall apply regardless of any
corporate or institutional document-retention policy to the contrary. At any time during this
record-retention period, the United States or the State may request copies of any documents or
records required to be maintained under this Paragraph.

68. At the conclusion of the document-retention period provided in the preceding
Paragraph, Defendant shall notify the United States and the State at least ninety (90) days prior to
the destruction of any records or documents subject to the requirements of the preceding
Paragraph, and, upon request by the United States or the State, Defendant shall deliver any such -
records or documents to EPA or the State. Defendant may assert that certain documents, records,
or other information is privileged under the attorney-client privilege or any other privilege
recognized by federal law. If Defendant asserts such a privilege, it shall provide the following:
(1) the title of the document, record, or information; (2) the date of the document, record, or
information; (3) the name and title of the author of the document, record, or information; (4) the
name and title of each addressee and recipient; (5) a description of the subject of the document,
record, or information; and (6) the privilege asserted by Defendant. However, no documents,
reports, or other information created or generated pursuant to the requirements of this Consent
Decree shall be withheld on the grounds that they are privileged.

69.  Neither this Section nor anything else in this Consent Decree in any way limits or
affects any right of entry and inspection, or any right to obtain information, held by the United

States or the State pursuant to applicable federal or state laws, regulations, or permits, or limit or
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affect any duty or obligation of Defendant to maintain records or information imposed by
applicable federal or state laws, regulations, or permits.
XIV. EFFECT OF SETTLEMENT/RESERVATION OF RIGHTS

70.  This Consent Decree resolves the claims for civil penalties for the violations
alleged in the Complaints filed by the United States and the State in thjs action through the date
of entry of this Consent Decree.

71.  The United States and the State each covenant not to bring a civil action or take
civil administrative action against Defendant, its officers, employees or successors, for the claims
alleged, through the effective date of this Consent Decree, in the Complaints filed by the United
States and the State in this action, or in connection with the following: July 12, 2001, August 29,
2001, and May 23, 2003 Notices of Violation issued to the City of Wakefield by the NDEQ); July
2, 2003 Notice of Potential Violation issued to Waldbaum (including Husker Pride Farm and Big
Red Farm) by the EPA; August 2003 Notice of Potential Violation issued to the City of
Wakefield by the EPA; May 11, 2004 Findings of Violation and Order for Compliance issued to
Waldbaum by the EPA; June 23, 2004 Notice of Violation issued to Waldbaum by the NDEQ); »
June 23, 2004 Notice of Violation issued to the City of Wakefield by the NDEQ; June 24, 2004
Complaint, Compliance Order and Notice of Opportunity for Hearing issued to Waldbaum by the
NDEQ); June 24, 2004 Complaint, Compliance Order and Notice of Opportunity for Hearing
issued to the City of Wakefield by the NDEQ; and October 3, 2005 Notice of Violation issued
jointly to the City of Wakefield and Waldbaum by the NDEQ. |
| 72.  This Consent Decree shall not be construed to prevent or limit the rights of the

United States, or the State to obtain penalties or injunctive relief under the Clean Water Act or
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the Clean Air Act, or implementing regulations, or under other federal or state laws, regulations,
or permit conditions, except as expressly specified in Paragraphs 70 and 71 above.

73.  Defendant is responsible for achieving and maintaining complete compliance with
all applicable federal, State, and local laws, regulations, and permits; and Defendant’s
compliance with this Consent Decree shall be no defense to any action commenced pursuant to
said laws, regulations, or permits. This Consent Decree is not a permit, or a mociiﬁcation of any
permit, under any federal, State, or local laws or regulations. The United States does not, by its
consent to the entry of this Consent Decree, warrant or aver in any manner that Defendant’s
compliance with any aspect of this Consent Decree will result in compliance with provisions of
the Clean Water Act, 33 U.S.C. § 1251, et seq., or the Clean Air Act, 42 U.S.C. § 7401, et seq.

74.  This Consent Decree does not limit or affect the rights of Defendant or of the
United States or the State against any third parties not party to this Consent Decree nor does it
liﬁlit the rights of third parties not party to this Consent Decree against Defendant, except as
otherwise provided by law.

75. This Consent Decree shall not be construed to create rights in, or grant any cause
of action to, any third party not party to this Consent Decree.

76.  The United States and the State reserve all legal and equitable remedies available
to enforce the provisions of this Consent Decree, except as expressly stated herein. The United
States and the State further reserve all legal and equitable remedies to address any imminent and
substantial endangerment to the public health or welfare or the environment arising at or posed
by Defendant’s Facilities, whether related to the violations addressed in this Consent Decree or

otherwise.
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XV. COSTS

77.  The Parties shall bear their own costs of this action, including attorneys’ fees,
except that the United States and the State shall be entitled to collect the costs incurred in any
action necessary to collect any portion of the civil penalty or any stipulated penalties due but not
paid by Defendant.

XVI. NOTICES
78. Unless otherwise specified herein, whenever notifications, submissions, or
communications are required by this Consent Decree, they shall be made in writing and
addressed as follows:
To the United States:

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

PO Box 7611, Ben Franklin Station
Washington, D.C. 20044-7611

RE: DOJ Number 90-5-1-1-08346

To EPA:

Paul T. Marshall, P.E.

Water, Wetlands and Pesticides Division

U.S. Environmental Protection Agency, Region VII
901 North 5" Street

Kansas City, Kansas 66101

and

Elizabeth Huston

Office of Regional Counsel

U.S. Environmental Protection Agency, Region VII
901 North 5" Street

Kansas City, Kansas 66101
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To the State:

Steven J. Moeller
Attorney, NDEQ Legal Services

Nebraska Department of Environmental Quality

1200 N Street, Suite 400
PO Box 98922
Lincoln, NE 68509-8922

and

Jodi M. Fenner
Assistant Attorney General

Date Filed: 01/(),&/2007

Chief, Agriculture, Environment, and Natural Resources Division

2115 State Capitol Building
Lincoln, Nebraska 68509-8920

To Defendant:

Mark D. Witmer

Corporate Secretary

M.G. Waldbaum Company
Suite 400

301 Carlson Parkway v
Minneapolis, Minnesota 55305

and

Carolyn V. Wolski

Leonard, Street and Deinard
Suite 2300

150 South Fifth Street
Minneapolis, Minnesota 55402
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79.  Any Party may, by written notice to the other Parties, change its designated notice

recipient or notice address provided above.

80.  Notices submitted pursuant to this Section shall be deemed submitted upon

mailing, uniess otherwise provided in this Consent Decree or by mutual agreement of the Parties

in writing.
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XVII. EFFECTIVE DATE

81.  The Effective Date of this Consent Decree shall be the date upon which this

Consent Decree is entered by the Court.

XVIIL. RETENTION OF JURISDICTION

82.  The Court shall retain jurisdiction over this case until termination of this Consent
Decree for the purpose of resolving disputes arising under this Consent Decree or entering orders
modifying this Consent Decree pursuant to Sections XII and XIX, and for the purpose of
effectuating or enforcing compliance with the terms of this Consent Decree.

XIX. MODIFICATION

83.  The terms of this Consent Decree may be modified only by a subsequent written
agreement signed by all the Parties. Where the modification constitutes a material change to any
term of this Consent Decree, it shall be effective only upon approval by the Court.

XX. TERMINATION

84. Five (5) months after Waldbaum’s engineer has certified that the new mechanical
wastewater treatment facility is operational, such that it is capable of treating raw wastewater and
operating all process equipment, and provided that Defendant has satisfactorily completed
performance of its obligations required by this Consent Decree, and that Defendant has paid the
civil penalties, and any accrued Stipulated Penalties as required by this Consent Decree,
Defendant may serve upon the United States and the State a Request for Termination, stating that
Defendant has satisfied those requirements, together with all necessary supporting

documentation.
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85.  Following receipt by the United States and the State of Defendant’s Request for
Termination, the Parties shall confer informally concerning the Request and any disagreement
that the Parties may have as to whether Defendant has satisfactorily complied with the require-
ments for termination of this Consent Decree. If the United States, after consultation with the
State, agrees that the Consent Decree may be terminated, the Parties shall submit, for the Court’s
approval, a joint stipulation terminating the Consent Decree.

86.  If the United States, after consultation with the State, does not agree that the
Consent Decree may be terminated, its. shall provide Defendant with written notice of its
decision, along with the reasons for its decision. After Defendant receives the written notice,
Defendant may move the Court for an Order terminating the Consent Decree. The United States
and the State shall have the right to oppose Defendant's motion. If the United States or the State
opposes Defendant's motion to terminate the Consent Decree, Defendant shall have the burden of
proof by a preponderance of the evidence that Defendant has satisfactorily complied with the
requirements of the Consent Decree.

XXI. PUBLIC PARTICIPATION

87.  This Consent Decree shall be lodged with the Court for a period of not less than
thirty (30) days for public notice and comment in accordance with 28 C.F.R. § 50.7. The United
States reserves the right to withdraw or withhold its consent if the comments regarding the
Consent Decree disclose facts or considerations indicating that the Consent Decree is inappro-
priate, improper, or inadequate. Defendant consents to entry of this Consent Decree without

further notice.
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XXII. SIGNATORIES/SERVICE

88.  The person signing this Cohsent Decree on behalf of the Defendant certifies that
he is fully authorized to enter into the terms and conditions of this Consent Decree and to execute
and legally bind the Defendant to this document. The Assistant Attorney General or her delegate
on behalf of the United States and the Attorney General of Nebraska or his delegate on behalf of
the State of Nebraska certify that they are fully authorized to enter into the terms and conditions
of this Consent Decree and to execute and legally bind the Party he or she represents to this
document.

89. This Consent Decree may be signed in counterparts, and its validity shall not be
challenged on that basis.

90. Defendant agrees not to oppose entry of this Consent Decree by the Court or to
- challenge any provision of this Consent Decree, unless the United States has notified Defendant
in writing that it no longer supports entry of the Consent Decree.

91. Defendant agrees to accept service of process by mail with respect to all matters
arising under or relating to this Consent Decree and to waive the formal service requirements set
forth in Rule 4 of the Federal Rules of Civil Procedure and any applicable Local Rules of this
Court including, but not limited to, service of a summons.

XXIII. INTEGRATION

92. This Consent Decree constitutes the final, complete, and exclusive agreement and
understanding among the Parties with respect to the settlement embodied in the Consent Decree

and supersedes all prior agreements and understandings, whether oral or written, concerning the
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settlement embodied herein. No other document, nor any agreement, representation, agreement,
inducement, understanding, or promise constitutes any part of this consent Decree or the
settlement it represents, nor shall it be used in construing the terms of this Consent Decree.

XXIV. FINAL JUDGMENT

93.  Upon approval and entry of this Consent Decree by the Court, this Consent
Decree shall constitute a final judgment of the Court as to the claims alleged in the complaints

for violations through the date of entry.
Upon execution of this document, the original Consent Decree shall be returned to the
United States Attorney’As Office and a copy of the Consent Decree shall be maintained in the

Clerk's Office.

SO ORDERED THIS DAY OF , 2007.

UNITED STATES DISTRICT JUDGE
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The United States of America and the State of Nebraska v. the City of Wakefield, Nebraska and
M.G. Waldbaum Co.
Consent Decree with M.G. Waldbaum Co.

FOR PLAINTIFF UNITED STATES OF AMERICA:

Date:

EETLEN M. MAHAN

Deputy Section Chief

Environmental Enforcement Section
Environment and Natural Resources Division
United States Department of Justice

PO Box 7611, Ben Franklin Station
Washington, D.C. 20044

Date: /’/5',1&?007 M@W

ERIKA M. ZWIMERMAN

Trial Attorney, Oregon Bar No. 05500
Environmental Enforcement Section
Environmental and Natural Resources Division
United States Department of Justice

PO Box 7611, Ben Franklin Station
Washington, D.C. 20044

Telephone: (202) 514-5270

Fax: (202) 514-4180
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FOR THE UNITED STATES ATTORNEY’S OFFICE, DISTRICT OF NEBRASKA:

JOE W. STECHER
United States Attorney
District of Nebraska

Date: }‘5) oY gf/j XLQQ/)

LAURIF'A. KELLY

Assistant United States Attorney, Mass. Bar No. 557575
District of Nebraska

1620 Dodge Street

Suite 1400

Omaha, Nebraska 68102-1506

Telephone: (402) 661-3700

Fax: (402) 661-3081

laurie.kelley@usdoj.gov
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FOR PLAINTIFF U.S. ENVIRONMENTAL PROTECTION AGENCY, REGION VII: -

Date: ’ Lb"q’ {OG

l [4

Date: \9\\3(1/0(0

(i A

JOHN B. ASKEW

Regfonal Administrator

U.S. Environmental Protection Agency, Region VII
901 N. 5™ Street

Kansas City, Kansas 66101

ELIZABETH HUSTON

Assistant Regional Counsel

U.S. Environmental Protection Agency, Region VII
901 N. 5" Street

Kansas City, Kansas 66101
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FOR THE U.S. ENVIRONMENTAL PROTECTION AGENCY:

Date: Mézw7 %ﬂ"{ y/z’%%——

NTA Y. NAKAYAMA -
ssxstant Administrator
Office of Enforcement and Comphance Assurance
U.S. Environmental Protection Agency
Ariel Rios Building, 2201A
1200 Pennsylvania Ave., N.W.
Washington, D.C. 20460
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FOR PLAINTIFF STATE OF NEBRASKA:

JON BRUNING
Attorney General of Nebraska

Date: \L X A RS Q/ﬁc& AW\&&\\J\QS\

JODI'M. FENNER

NE Bar No. 22038

Assistant Attorney General

Chief, Agriculture, Environment, and
Natural Resources Division

2115 State Capitol Building

Lincoln, Nebraska 68509-8920
Telephone: (402) 471-2682

Fax: (402)471-2957

NATALEE J. HART

NE Bar No. 22716

Assistant Attorney General
Agriculture, Environment, and
Natural Resources Division
2115 State Capitol

Lincoln, NE 68509
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FOR DEFENDANT M.G. WALDBAUM CO.:

Date: / ?/%ZO@

D. REEDY
Vice President, Finance
M.G. Waldbaum Co.
¢/o0 Michael Foods, Inc.
Suite 400
301 Carlson Parkway
Minnetonka, Minnesota 55305

Agent Authorized to Accept Service on Behalf of the M.G. Waldbaum Co., Relating to this
Consent Decree:

Name: Carolyn V. Wolski
Phone Number: (612) 335-1641
Email: carolyn.wolski@leonard.com

41




Case: 8:07-cv-00014-TDT Document #: 8

Date Filed: 01/09/2007

Page 46 of 86

YV 3Jueuyoe) v



Case: 8:07-cv-00014-T|21 Document #: 8  Date Filed: 01/09/2007  Page 47 of 86

Attachment A - Addresses for each of M.G. Waldbaum Co.'s Egg Processing Facilities and
Farm Facilities located in the State of Nebraska

M.G. Waldbaum Co.’s Egg Processing Facilities:

M.G. Waldbaum Co.
105 North Main Street
Wakefield, Nebraska 68784

M.G. Waldbaum Co.
(Logan View Facility)

101 N. Oak Street
Wakefield, Nebraska 68784

M.G. Waldbaum Co.'s Farm Facilities:

Husker Pride Farms
58365 861 Road
Wakefield, Nebraska 68784

Big Red Farms
East Highway 35
Wakefield, Nebraska 68784

Bloom “N” Egg Farm
Highway 84 West
Bloomfield, Nebraska 68718

Gardner Growers |
85850 586 Ave.
Wakefield, Nebraska 68784

Gardner Growers II
58265 862 Ave.
Wakefield, Nebraska 68784

Gardner Growers III
57961 864 Road
Wakefield, Nebraska 68784

Plainview Pullet Farm/ Gardner Growers IV
86362 540 Ave.
Plainview, Nebraska 68769
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AGREEMENT FOR OPERATION AND USE OF THE
INDUSTRIAL WASTEWATER LAGOON SYSTEM
WAKEFIELD, NEBRASKA

This Agreement, dated as of , 2005, is made between the CITY OF
WAKEFIELD, NEBRASKA (“the City”) and M. G. WALDBAUM COMPANY, a Nebraska
corporation (“the Company”’).

WHEREAS, the Company’s industrial-process wastewater is currently treated at a City-
owned, Company-funded facility that is comprised of nine separate lagoon cells, along with
associated force mains and industrial lift station (“Industrial Lagoon System”);

WHEREAS, all other wastewater generated in the city (everything but the Company’s
industrial-process wastewater) is treated at a City-owned system comprised of five separate
lagoon cells (“Municipal Lagoon System™);

WHEREAS, the City plans to issue bonds, payable solely from payments made by the
Company to the City, to construct a new mechanical wastewater treatment facility that will be
operated by the Company and used to treat the Company’s industrial-process wastewater (“New
Industrial Facility™),

WHEREAS, the Company has applied to the Nebraska Department of Environmental
Quality (“NDEQ™) for, and expects to receive, a National Pollutant Discharge Elimination
System permit to discharge treated wastewater from the New Industrial Facility under final
discharge permit limits, and, prior to completion of the New Industrial Facility, to discharge
treated wastewater from the Industrial Lagoon System under interim discharge limits
(“Company’s New NPDES Permit”),

WHEREAS, after the New Industrial Facility is constructed and operating, the Company
desires to continue to use the Industrial Lagoon System to carry out its obligations to treat
wastewater by providing temporary storage of the Company’s partially treated wastewater, and
the City desires to use cell I-7 of the Industrial Lagoon System and incorporate it into the
Municipal Lagoon System, thereby allowing for expansion of the City’s system.

THEREFORE, in consideration of the Company’s financing of the New Industrial
Facility and other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, the parties agree to the following terms:

A. Transfer of a Portion of Industrial Lagoon System to Company

1. Purchase by Company. On or before the effective date of the Company's New
NPDES Permit, the Company shall purchase and the City shall sell and transfer all right, title
and interest in the Property. The purchase price for the Property shall be One Dollar ($1.00), due
and payable at Closing,.

a. “Property” defined. For purposes of this Agreement, “Property” shall
mean the Industrial Lagoon Systemn without the Excluded Property.
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b. “Excluded Property” Defined. For purposes of this Agreement,
“Excluded Property” shall mean cell I-7 in the Industrial Lagoon System, such right-of-way

within the Industrial Lagoon System deemed necessary by the City to incorporate cell I-7 into
the Municipal Lagoon System, the existing discharge sampling building and the discharge flow
meter housed in the discharge sampling building.

2. Company Use of I-7 and Discharge Sampling Building. The parties agree that
until such time as the New Industrial Facility is operating, the Company will be allowed to use,

at no charge, cell I-7 and the discharge sampling building (along with the discharge flow meter
housed therein) in its interim operation of the Industrial Lagoon System pursuant to the terms of
the Company’s New NPDES Permit.

3. Survey, Prior to Closing, the City and the Company shall cause the Industrial
Lagoon System, the Property and the Excluded Property to be surveyed by a licensed surveyor at
the Company’s expense. Such survey shall, at a minimum, accurately delineate the respective
boundaries of the Property and Excluded Property as agreed upon by the City and Company, and
provide a legal description and acreage measurement for each. The survey shall be incorporated
into this Agreement as if set forth herein.

4. Closing. The closing shall be on or before the effective date of the Company’s
New NPDES Permit (the “Closing™), at a place and time to be mutually determined and agreed-
upon.

5. Litle; Delivery of Deed. At Closing, the City shall convey its right, title and
interest in the Property by a quit claim deed to the Company.

6. Real Estate Taxes and Assessments. The Company shall be fully responsiblie for
and pay all real estate taxes and other taxes and assessments levied and assessed against the
Property after Closing. However, commencing on the effective date of the Company’s New
NPDES Permit, the City will cease invoicing the Company for monthly charges for industrial
sewer usage or industrial wastewater treatment (the total of such charges currently being $4,400
per month).

7. Expenses. The Company shall be responsible for all documentary transfer taxes,
survey costs, closing costs, attorneys fees and other costs and fees incurred by either party
arising out of the transfer of the Property to the Company.

8. Representations and Warranties. The City will make no representations or
warranties with respect to the Property, and the Property will be sold “as is.”

9. Indemnification by the Company. The Company agrees to release, indemnify,
defend and hold the City, its elected and appointed officials, and employees harmless from and
against any liability, damage, claim, penalty, fine, judgment or settlement of any nature or kind,
including, but not limited to, the payment of all reasonable costs and attorneys’ fees, whether
made, instituted, or asserted by any other person or governmental agency, relating to or arising




Case: 8:07-cv-00014-TDT Document #: 8 Date Filed: 01/09/2007 Page 52 of 86

——

out of the acts or omissions of the City, its elected and appointed official, and employees in
connection with the Property on or after the Closing. In any matter where the Company is
required to defend the City pursuant to this paragraph, the City agrees to cooperate with the
Company in such defense.

B. Company’s Operation of Industrial L.agoon System After Transfer

The Company shall be responsible for obtaining all permits and approvals necessary to
operate the Property, either as a wastewater treatment facility or as a wastewater storage facility.
It is expressly agreed that after Closing, the Company will be solely responsible for any
violations of such permits, approvals or other legal requirements of operating the Industrial
Lagoon System.

C. Potential Odor Issues

The parties acknowledge that the Industrial Lagoon System has been a source of odor
over the years. However, it is the expectation of the parties that the Industrial Lagoon System
will cease to be a significant source of odor after the New Industrial Facility is constructed, after
the Industrial Lagoon System is no longer used for treatinent of industrial wastewater, and after
sludge from the treatment of industrial wastewater breaks down, likely in the spring following
completion of the New Industrial Facility. The parties wish to work together and cooperate with
each other to address any odor conditions attributable to the Industrial Lagoon System or the
Property, understanding that the Industrial Lagoon System needs some time to adjust after years
of use as a wastewater treatment system, and also understanding that complete odor elimination
may not be possible.

1. From the effective date of this Agreement and continuing for one year after the
New Industrial Facility begins operating, if the City receives any complaints about odor from the
Industrial Lagoon System or the Property, the City will forward such complaints, in writing, to
the Company’s plant manager in Wakefield. The Company shall investigate the cause of the
odor, submit a response to the City, and exercise reasonable efforts to resolve the complaint in a
timely manner.

2. After the New Industrial Facility has been operating for one year, if the City
receives any complaints about odor from the Property, the City may, at its option, commence the
following process:

a. The City, at its own expense, shall confirm that the Company’s use of the
Property is the source of the odor.

b. If the City confirms that the Company’s use of the Property is the source
of the odor, then two professional engineers experienced and knowledgeable as to lagoon
systems, one selected by the City and one selected by the Company, will confer and
determine whether there is a reasonable, cost-effective measure that can be taken to
appreciably reduce the odor. The Company will pay for half of the cost of the City’s
professional engineer.
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c. The Company will, at its sole expense, implement the measure identified
by the parties’ engineers.

D. City Reacquisition of All or Portions of the Property

Nothing herein shall limit or otherwise hinder the City’s right of eminent domain under
Nebraska law with respect to the Property.

E. Qther Provisions

1. Notwithstanding any other provision of this Agreement, the Company will
continue to make payments to retire the debt incurred by the City to finance the Industrial
Lagoon System expansion pursuant to that certain Memorandum of Understanding, dated April
26, 2001, by and between the City and Michael Foods, as the parent of the Company.

2. Notwithstanding any other provision of this Agreement, the agreement between
the City and the Company effective June 23, 2004, relating to the Industrial Lagoon System shall
remain in full force and effect.

3. All Company-purchased equipment now used in connection with the Industrial
Lagoon System, including but not limited to meters, analytical devices, aerators and anaerobic
covers, is, and will continue to be, property of the Company, and the Company may use or
remove such equipment in its sole discretion.

4. It is expressly agreed that any costs or approvals associated with connecting or
integrating cell I-7 with the Municipal Lagoon System, including costs associated with design
and construction of piping modifications, shall be the sole responsibility of the City, and that any
costs or approvals associated with closing or otherwise disconnecting cell -9 from cell I-7 as of
the Closing shall be the sole responsibility of the Company.

5. This Agreement shall benefit and bind the legal representatives, assignees, and
successors of the respective parties. This Agreement may be assigned by the Company to any
successor in ownership of the Company’s stock or assets upon prior written consent of the City,
which consent shall not be unreasonably withheld.

6. In the event that any provision contained in this Agreement is breached by ¢ither
party and thereafter waived by the other party, such waiver shall be limited to the particular
breach so waived and shall not be deemed to waive any other breach hereunder.

7. In the event that any provision of this Agreement shall be held invalid or
unenforceable by any court of competent jurisdiction, such holding shall not invalidate or render
invalid or unenforceable any other provisions hereof.

8. This instrument embodies the whole agreement of the parties with respect to the
subject matter hereof. No promises, terms, statements, conditions, inducements or obligations
made by either party or agent of either party with respect to the subject matter of this Agreement
that are not contained in this Agreement shall be valid or binding.
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9. Should any portion of this Agreement be renegotiated resulting in additions,
deletions, and/or modifications, the remainder of this Agreement shall be binding and effective
to the extent that it is not specifically inconsistent with renegotiated terms of this Agreement.

CITY OF WAKEFIELD, NEBRASKA

By: 9{(‘7{«‘/\@%&/

Us:___ N /Aol

STATE OF NEBRASKA )
) ss.
COUNTY OF DIXON )

The foregoing instrument was acknowledged before me this [[ TH# day of August, 2005,

by Mayor Jim Clark, on behalf of the City of Wakefield.
Nw blic )

e et e e e et

M.G. WALDBAUM COMPANY

lisy =)

7

STATE OF NEBRsSKA Miwwesoll ik
)88
COUNTY OF mitent Hewnse pin)) %
The foregoing instrument was acknowledged before me this giﬁday ogma%ﬂ
by _Joha ég edlz , on behalf of the M.G. Waldbaum Company.

Notary Public
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STATE OF NEBRASKA

COPRY

DEPARTMENT OF ENVIRONMENTAL QUALITY
Michael J. Linder

Director

Suite 400, The Atrium

1200 ‘N’ Street

P.O. Box 98922

Lincoln, Nebraska 68509-8922

Phone (402) 471-2186

FAX (402) 471-2909

website: www.deq.state.ne.us

Authorization to Discharge Under the
National Pollutant Discharge Elimination System

This NPDES permit is issued in compliance with the provisions of the Federal Water Pollution Control Act

(33 U.S.C. Secs. 1251 et. seq. as amended to date), the Nebraska Environmental Protection Act (Neb. Rev. Stat.
Secs. 81-1501 et. seq. as amended to date), and the Rules and Regulations promulgated pursuant to these Acts.
The facility and outfall(s) identified in this permit are authorized to discharge wastewater and are subject to the
limitations, requirements, prohibitions and conditions set forth herein, This permit regulates and controls the
release of pollutants in the discharge(s) authorized herein. This permit does not relieve permittees of other duties
and responsibilities under the Nebraska Environmental Protection Act, as amended, or established by regulations

promulgated pursuant thereto.

NPDES Permit No.: NE0113735 .

IIS File Number PCS 9057-P :

Facility Name: M.G. Waldbaum Co.

Facility Location: 105 North Main St., Wakefield NE

Facility Mailing Address P.O. Box 573, 105 N. Main St., Wakefield NE 68784-0573

Legal Description SEY% of NWY% and NE % of SW4%, Section 33, Township 27 N, Range 5 East,
Dixon County

Receiving Water Logan Creek; Segment EL2-20000 of Elkhorn River Basin

Effective Date: April 1, 2006

Expiration Date: October 31, 2008

Pursuant to a Delegation Memorandum dated January 12, 1999 and signed by the Director, the undersigned

hereby executes thl;éocument on behalf of the Director.
/ /

day of fV'f,

An Equé! OpportunitwAffirmative Action Employer
& Printed with soy Ink on recycled paper @)

MTS

s

20060031705
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M.G. Waldbaum Co. NPDES Permit Number NE0113735
Effective Date: April 1, 2006

Page 2 of 30

Table of Contents

Partl. Description of the Discharges Authorized by this Permit w3
PartII. ~Outfall 001 Limits and Monitoring Requirements: Iron Filter and Softener Backwash.......... v d
PartII.  Outfall 003: Discharge Limits and Monitoring Requirements for the Mechanical Facility......... 5
PartIV.,  Outfall 004: Industrial Lagoon Effluent Land Application Requirements 9
Part Vv, Biosolids Reuse and Disposal Requirements 13
Part VI.  Other Requirements and Conditions 15

Part VII. Schedule of Compliance for Construction of the Mechanical Wastewater Treatment Facility . 16

Attachment 1: Land Application Site Approval Form

Attachment 2: Certification of Annual Land Application Report

Attachment 3: Annual Biosolids Application Summary

Attachment 4: Worksheet for Calculating the Agronomic Rate for Land Application Wastewater Biosolids

A

MTS




Case: 8:07-cv-00014-TDT Document #: 8 Date Filed: 01/09/2007 Page 59 of 86

]
M.G. Waldbaum Co. NPDES Permit Number NE0113735
Effective Date: April 1, 2006
Page 3 of 30

Part].  Description of the Discharges Authorized by this Permit

* This permit specifically authorizes and regulates the discharges from the outfall(s) identified and described
within this document. Discharge characteristics from these outfall(s) need to be consistent with those described
in the permit application and the supplemental information submitted with it. Department approval is required
for any alterations. Departmental approval for changes shall be predicated upon the requirements in this permit
being able to properly address any new or changed pollution potential that may occur.

A. Outfall 001; Iron Filter and Softener Backwash

The discharge of iron filter and softener backwash water is from M.G. Waldbaum Co. potable water treatment
plant. The iron filter and softener are backwashed with unchlorinated well water and water-conditioning
chemicals are backwashed from the filter. The filter backwash discharge flows are anticipated to average
17,000 gallons per day.

B. Outfall 002: Pretreatment outfall from anaerobic lagoons to City of Wakefield Facultative Lagoons

The discharge from the industrial anaerobic lagoons to the City’s lagoon waste treatment system has been
removed.

C. Outfall 003: Treated Industrial Wastewater Discharge from Mechanical Facility

The treated industrial wastewater discharges are from an extended aeration, activated sludge facility with a
diffuser. The treated wastewater is discharged through outfall 003 into Logan Creck. These discharges are
subject to regulation under the NDEQ Title 117 - Nebraska Surface Water Standards and Title 119 — Rules
and Regulations Pertaining to the Issuance of Permits Under National Pollutant Discharge Elimination
System.

D. Outfall 004: Site-Specific Land Application of Treated Wastewater from Industrial Lagoons

Treated wastewater from Industrial Lagoon I-8 may be land applied and must meet the requiretnents as listed
in Part IV of this permit. Site-specific approval is required prior to land application of effluent.

E. Outfall 7L5: Intenm Treated Industrial Wastewater Discharge from Lagoon Cell I-7
The treated industrial wastewater discharges are from a controlled discharge, lagoon treatment system The
treated wastewater from lagoon cell I-7 is discharged to Logan Creek. These discharges are subject to
regulation under the NDEQ Title 117 — Nebraska Surface Water Standards and Title 119 — Rules and
Regulations Pertaining to the Issuance of Permits Under National Pollutant Discharge Elimination System.
Compliance and interim limit for this discharge is found in Part VII. Blending of industrial effluent with
municipal effluent is prohibited. Upon completion of the mechanical facility, ownership of lagoon cell I-7
will be transferred to City of Wakefield.

F. Outfall 9L5: Interim Treated Industrial Wastewater Discharge from Lagoon Cell I-9

The treated industrial wastewater discharges are from a controlled discharge, lagoon treatment system. The
treated wastewater from lagoon cell I-9 is discharged to Logan Creek. These discharges are subject to
regulation under the NDEQ Title 117 — Nebraska Surface Water Standards and Title 119 — Rules and
Regulations Pertaining to the Issuance of Permits Under National Pollutant Discharge Elimination System.
Compliance and interim limit for this discharge is found in Part VII. Blending of industrial effluent with
municipal effluent is prohibited.

MTS
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M.G. Waldbaum Co. NPDES Permit Number NEOI13735
Draft: January 30, 2006
Page 4 of 30

PartIl.  Outfall 001 Limits and Monitoring Requirements: Iron Filter and Softener Backwash

The authorized discharge through Outfall 001 is filter and water softener backwash discharge from M.G.
Waldbaum Co. water treatment plant. Department approval is required prior to adding any additional discharge
sources or modification of the existing system that may increase the pollutant loadings or significantly increase
flows. This discharge from OQutfall 001 to Logan Creek is authorized and shall be monitored and limited as
specified in the following table. To comply with these monitoring requirements, samples shall be taken
following all treatment processes, prior to discharge into Logan Creek.

Measured or
Flow MGD Report Report Quarterly Calculated
Chloride 00940 mg/l Report Report Quarterly | Composite @
Conductivity 00094 pmho/cm Report Report - Quarterly Composite @
Total Recoverable Iron 00980 mg/L Report Report Quarterly Composite @
Total Suspended Solids 00530 mg/L Report Report . Quarterly éomposite @

MTS
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M.G. Waldbaum Co. NPDES Permit Number NEO113735
Effective Date: April 1, 2006
Page 5 of 30

Part III. Outfall 003: Discharge Limits and Monitoring Requirements for the Mechanical
Facility

The authorized discharge through Outfall 003 is the final effluent discharge from M.G. Waldbaum Co. extended
aeration, activated sludge facility to Logan Creek. Department approval is required prior to adding any
additional discharge sources or modification of the existing system that may increase the pollutant loadings or
significantly increase flows. This discharge from Qutfall 003 is authorized and shall be monitored and limited
as specified in the following tables. To comply with these monitoring requirements, samples shall be taken
following all treatment processes and prior to discharge into Logan Creek unless an alternative or more specific
monitoring point is specified by the NDEQ.

A. Flow, pH, BODs, and TSS Requirements for Qutfall 003

: DiSc‘ha_rg:glsimité
| ‘Monthly
. Measured or

Flow Daily Calculated
H)H — - ' 9.0 Weekly Grab
Biochemical 10.0 450 ] 24 Hour
Oxygen Demand Weekly Composite
(5-Day) @ 68.1 102.2 ]

Total Suspended 30.0 - } 45.0 24 H
Solids P -~ Weekly Comp(()):rite

68.1 — | 1022 |
E)il and Grease - - 10 L Quarterly Grab

MTS
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M.G. Waldbaum Co.

B. Ammonia Requirements for Qutfall 003

NPDES Permit Number NE0113735
Effective Date: April 1, 2006

Page 6 of 30

- Table 3: Seasonal Discharge Limits and Monitoring Requirements for ;Amiqonia ST b

/ ~ Dfscharge Limits U S
. . Storet s B Monitoring | - “Sample
P t . 1 bt 6 I
arameters Discharge Period. C# Units Monthly Daily Frequency | - Type
Average Maximum i
Ammonia as Spring mg/l 2329 46.73 24 Hour
. 00610 — | Weekly .
Nitrogen March 1 - May 31 ;
& (Marc ay31) ky/day 52.89 106.12 Composite
Ammonia as mg/l 9.98 20.03
Nitrogen (June igl:”(')';'tf),;)cr3l) 00610 : Weekly Czo‘;;ko):rite
kg/day 22.67 45.48
Ammonia as Winter mg/l L 17.58 35.28 24 Hour
. 00610 Weekly !
Nitrogen 1= . s
g (Nov Feb. 28 [29]) ke/day 2011 Composite

|

‘ 39,93

Total Residual Spring mg/L 0.04 0.07
Chlorine (March 1 —May 31) 50060 . Weekly Grab

kg/day 0.08 0.17

Total Residual Summer mg/L 0.02 0.03
Chlorine @ (June 1 - October 31) 50060 Weckly Grab

kg/day 0.04 0.07

Total Residual Winter mg/L 0.02 0.04
Chlorine - 50060 | Weekly Grab

(Nov. 1 Feb. 28 [29]) kg/day 0.04 0.09

MTS
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NPDES Permit Number NE0O113735
Effective Date: Apnil 1, 2006

Page 7 of 30
D. Whole Effluent Toxicity Requirements for Outfall 003
. Table5: Seasonal Discharge Limits and Monitoring Requirements for WET '
RN v ‘Disél;af'e\luihlits ‘ o R
Parameters Dischar ePer'i"(’)’(Ai | Storet Units ‘«irg - Mmg@r}pg Sample
L ) # Monthly Paily ‘Frequency. Type.
Average | Maximum : .
Chronic Toxicity Sori 24 H
] pring () our
Pimephales promelas/ ) 61427/61425 | TU, - 4990 .
Ceriodaphnia sp (March 1 - May 31) Composite
Chranic Toxicity Summer 24 Hour
Pimephal 61427/61425 | TU- ™ 21.91 1/seas . :
C;T;Z;};igz r;’;'e[as (June 1 - October 31) ¢ fseason Composite
Chronic Toxicity Winter 24 Hour
Pimephales promelus/ _ U, ® —- K
Corioduaphnin sp (Nov. [129]1)3eb. 28 61427/61425 | TU; Composite

{a)

Fecal Coliform

MTS




Case: 8:07-cv-00014-TDT Document #: 8

Date Filed: 01/09/2007

Page 64 of 86

M.G. Waldbaum Co.

NPDES Permit Number NE0O113735
Effective Date: April 1, 2006

Page 8 of 30
F. Hydrogen Sulfide Requirements for Qutfall 003
‘Table 7: Seasonal Discharge Limits and Monitoring Requirements for Hydrogen Sulfide
| i Limit N
Parameters Discharge Period Storet Units ; g Monitoring Sample
ame charge Pe g Monthly Daily Frequency Type
| Average | Maximum , >
i
1 /L 0.004 0.008
Hydrogen Sulfide (Mardff’_’"f;[a 3y | 071875 met | Monthly Grab
4 ke/day 0.009 0.018
m 0.002 0.003
Hyarogensuinive | e s PO oy | G
kg/day 0.004 0.008
Winter mg/L 0.002 0.004
Hydrogen Sulfide (Nov. 1 - Feb. 28 071875 - ] Monthly Grab
[29]) kg/day 0.005 0.009
Abbrevm tions: - ’ , , ' . '
g/l milligrams per liter, ke/day - kilogramsperday, s

G. Dissolved Oxygen Requirements for Qutfall 003

| Monitoring Requ

L March) 31

. April | - ‘ y
D d 4
issolved Oxygen Sopmember 30 L 00300 | mg/L | 455 Weekly Girab
| L
. i
issol — .
Dissolved Oxygen October | 00300 | mg/l.| 240 Weekly Grab

Total Recoverable Selenium

MTS
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M.G. Waldbaum Co. NPDES Permit Number NE0O113735

Draft: January 30, 2006
Page 9 ©of 30

PartIV. Outfall 004: Industrial Lagoon Effluent Land Application Requirements
A. General Land Application Requirements

1.

Infiltration from the land application of process wastewater from M.G. Waldbaum Co. shall not cause
impairment to the beneficial uses of waters of the state.

Application of the industrial process wastewater shall not cause degradation of the plant-soil
characteristics nor degrade the long-term beneficial uses of the applications site.

The beneficial reuse of treated effluent (e.g., land application at agronomic rates) is required.

A Best Management Practices (BMP) Plan shall be developed according to the Other Requirements and
Conditions in Part IV, C of this permit and in reference to the guidance provided in Guidelines for Design
and Operation of Irrigation With Treated Wastewater" 1993 ed.

A certified agronomist or certified crop specialist shall prepare the annual report. The cognizant official
shall certify and submitted it annually to the Department.

B. Requirement for Prior Site Approval

1.

Any proposed effluent land application site must be approved by NDEQ Lincoln Office prior to the
initial effluent land application.

The permittee shall submit a Land Application Site Approval Form (Attachment 1) to NDEQ for each
application site.

L.and application approvals shall be based upon the requirements set forth in NDEQ Guidelines for
Design and Operation of Irrigation With Treated Wastewater” 1993 cd., NDEQ Title 117, NDEQ Title
118, NDEQ Title 119 and HHS Title 179, Chapter 2, Attachment 1, Regulations Governing Public Water
Supply Systems. ’

C. Best Management Practices Plan

1.

The permittee shall prepare a best management practices (BMP) plan for the land application of process
wastewater from the holding cell.

This plan shall be submitted and approved by NDEQ prior to the start of land application.

The BMP must incorporate the following information for each application site and must be prepared in
consuitation with a certified agronomist or certified crop specialist.

a. Provide specific application site information to include:

1) The name(s) of the land owner(s)

i1) A copy of any lease or contract;

1i1) The total number of acres for land application;

1v) A description of the irrigation method to be used on this property; and

V) The crop or vegetation to be grown on site and the type of agricultural practices generally
employed.

b. Prepare a soil management evaluation to include:

i) An analysis of soil texture and structure;
ii) Internat soil drainage;

ii1) analysis of total alkalinity;

iv) Total nitrogen content in the soil.

\J) Total phosphorous content in the soil;

vi) Salt and sodium tolerance of the crop: and

vii) Irrigation method and management.
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The evaluation must specifically address the following items:

i) An evaluation of site-specific plant-soil assimilation characteristics;

i1) An assessment of wastewater characteristics to include a determination of the pollutant from the
wastewater that requires the greatest land application area;

1i1) A determination of the wastewater application rates and the land area needed to protect the

plant-soil characteristics with the purposs of ensuring that there is no loss of crops or soil microbial
populations; and

v) An evaluation of soil management practices to ensure that there is a long-term correction for
potential salt imbalances due to the application of wastes.

Submit subsurface data to include approximate depth to the groundwater, general direction of the
ground-water flow, and a map depicting various soil characteristics.

Submit surface data that includes a topographic map or aerial photograph showing the project
boundaries, and drinking water wells, residences, highways, and surface waters within a one-mile
radius of the irrigation sites.

Provide a narrative explanation of the type of controls to be maintained by the permittee to prevent
short-term and long-term surface and grourd water contamination.

4. Thec Best Management Practices plan shall incorporate the following requirements for the application of
the process wastewater:

a.

During treated effluent land application:

1) No treated wastewater shall be allowed to run-off the application site;

1) Proper irrigation system operation shall insure that no treated wastewater is sprayed unto or
across any ﬁublic right-of-way;

1i1) A 30-foot vegetative buffer strip shall be maintained between the application site and any

public right-of-way;
1v) A 300-foot separation from an inhabited dwelling. Exception: If the liquid wastewater is

incorporated with the soil and the resident owner/occupant give their written consent this distance
may be reduced to 200 feet;

v) A 300-foot separation from potable water supply well and 1,000-foot separation from a well
serving a community public water supply; and
vi) A 200-foot separation to any waters of the state such as a stream or wetland. Exception: If a

30-foot vegetative buffer strip is maintained between the site and the surface water, the separation
may be rcducced to 100 feet.

D. Annual Reporting Requirements

M.G. Waldbaum Co. shall submit an annual report each year to the NDEQ by March 1 of the following year
to include the following specified provisions and requirements:

The certified agronomist or certified crop specialist shall prepare the annual report. The cognizant official
shall be certified by means of Attachment 2, Certification of Annual Land Application Report.

The annual report shall include:

L.

a.
b.
c.
d.

A daily record of the volume of the wastewater applied;
L'o which site the wastewater was applied,

The number of acres to which wastewater was applied; and
The application rate in gallons per acre.
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The annual report shall contain a review by a the agronomist of the following items:
Crop conditions;

Soil conditions;

Review of soil testing data;

Review of process wastewater data;

Agricultural practices;

Crop tolerances; and

@m e ae o

A discussion of any concems or problems encountered during the preceding year.
The annual report shall contain certification that:

a. There are no long-term detrimental effects to application site soil characteristics; and
b. Certification is completed by a certified agronomist/crop specialist.

The annual report shall contain the results of annual soil testing on each application site to include at a
minimum alkalinity, conductivity, chloride, SAR, and pH. The certified agronomist or certified crop
specialist preparing the annual report may require additional testing.

The annual report shall contain a certified agronomist or certified crop specialist an evaluation of the BMP
plan to include any proposed revisions of site locations, operations, or procedures. Changes to the BMP
must be approved by the NDEQ prior to implementation.

The location of all land application sites (i.c., either a map or legal description).

E. Withdrawal of Site Approval(s)

1.

The Department may withdraw site approval(s) for any of the following:

a. Failure to comply with the regulations contained in this NPDES permit;
Potential risks to surface or ground water quality;

Potential risks to the environment;

Potential risks to public health and / or welfare; and

Other site specific or facility specific considerations.

°o a0 =

MTS




Case: 8:07-cv-00014-TDT Document #: 8 Date Filed: 01/09/2007 Page 68 of 86

M.G. Waldbaum Co. NPDES Permit Number NE0113735
Effective Date: April 1, 2006
Page 12 of 30

F. Requirements of Land Applied Industrial Effluent — Outfall 004

The following table contains pollutants of concern that may be found in process wastewater. The permittee
shall perform monitoring on the effluent prior to being land applied as specified in the following table. The
Department reserves the right to specify an alternative or more specific monitoring point.

Table 10: Discharge Limits and Monitoring Reguirements zfo\rzl';an,d Applied Industrial =Efﬂ§1ei1f"
G . 4 " Discharge Limi g
Paramet efs. Sf;ret " Units is Targe muts\ _ h}é[:em‘t,:; ; f
U o Mazimum Sredeney;
Application ~ Weekly Spray | Calculated or
Trrigation 01287 Inches Report Monthly Metered
T ]
Ammonia as Nitrogen 00610 mg/L Report B Monthly Grab
———
Nitrate as Nitrogen 00620 mg/L Report Monthly Grab
Sodium Adserption Ratio 00931 Ratio Report Monthly Grab
Total Alkalinity (as CaCol;) 00410 mg/l. Report Monthly Grab
- ,—j il ]
Total Dissolved Solids 70295 mg/L Report Monthly Grab
Total Chloride 00940 mg/L Report Monthly Grab
Total Kjeldahl Nitrogen (TKN) 00625 mg/L Report Monthly Grab
Total Phosphorus as P 00665 mg/L Report - Monthly Grab
Standard
H 4 . .
p 00400 Units 6.5 8.5 Monthly Grab
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Part V. Biosolids Reuse and Disposal Requirements
A. General Approval Requirements

Biosolids generated from wastewater treatment shall be disposed, land-applied and/or used in a manner
approved by the NDEQ. The Department may also approve biosolids disposal/reuse practices on a case-
specific basis. Case- specific approvals are subject to review and change, as well as the formal pesmit
modification procedures set forth in Qther Requirements and Conditions. The following biosolids handling
practices are approved, unless otherwise specified:

1. Application to agricultural land in accordance witl the following provisions.
2. Disposal at a licensed landfill in accordance with the regulations that apply to the landfill.

3. The permittee is required to retain records related to the permittee’s sludge management practices
including sludge hauling receipts and/or invoices related to sludge disposal for a minimum of 5 years.

B. Application to Agricultural Land
1. Automatic Approval

a. Approval for the application of biosolids to agricultural land is automatically granted when all of the
conditions set forth are met, unless the Depariment acts to provide a conditional or circumstantial
approval.

b. Biosolids application is in compliance with the Federal 257 regulations, including all requirements
related to vector and pathogen control.

c. Biosolids are not applied within 200 feet of any actively used groundwater well, except for those used
exclusively for irrigation.

d. Biosolids are not being applied within 1000 feet of any pubhc drinking water supply well.
2. Application sites are not subject to public access.
a. Conditional and Circumstantial Approvals

The Department may also grant Conditional and Circumstantial Approvals. A permit modification may
be initiated to resolve issues related to Conditional and Circumstantial Approvals.
3. Monitoring Well Requirements
Where the potential for ground water contamination is a concern, the NDEQ may require monitoring
wells to be installed and ground water monitoring to be conducted.
C. Annual Biosolids Application Summary Requireraents
Complete the Annual Biosolids Application Summary (Attachment 3) and keep a copy with the permittee’s 4%
quarter DMRs copies for that reporting year. Results from the required biosolids metals testing specified in
the Annual Biosolids Application Summary form shall be reported on the appropriate 4™ quarter DMR. (Also
included with this permit for your files is The Worksheet for Calculating the Agronomic Rate for the Land
Application of Wastewater Biosolids (Attachment 4) as a supplemental aid). The permittee shall complete
and retain an Annual Biosolids Application Summary form that contains the following information, unless
alternative reporting requirements are approved or required by the Department:
Total tonnage of biosolids that was land-applied and/or disposed during the year;
a. Ifland applied:
1) The total acreage on which biosolids were land-applied during the year, and
11) A listing of land application sites used during the year and their legal descriptions;
b. Ifland-filled, the name of the landfill(s) used;

Any ground water monitoring information that may be required or available.
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D. Non-compliance Reporting Requirements

The permittee shall report any noncompliance associated with biosolids application in accordance with the
24-Hour Reporting and Written Noncompliance Noification requirements set forth in Appendix A.
Noncompliance shall be defined as any failures with respect to the requirements set forth above in this
subpart, including failure to comply with:

1. Any approval conditions or requirements;
2. Any monitoring well requirements; and/or
3. The Federal 257 regulations.
E. Withdrawal of Site Approval(s)
The Department may withdraw land application approval(s) for any of the following:
1. Failure to comply with the regulations contained in 40 CFR Part 257
Potential risks to surface or ground water quality;
Potential risks to the environment;

Potential risks to public health or welfare; and/or

Other site specific or facility specific considerations.
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Part VI. Other Requirements and Conditions

A. Narrative Limits, Discharges authorized under this permit:
1. Shall not be toxic to aquatic life in surface waters of the State outside the mixing zones allowed in NDEQ
Title 117 - Nebraska Surface Water Quality Standard,
2. Shall not contain pollutants at concentrations or levels that produce objectionable films, colors, turbidity,
deposits, or noxious odors in the receiving stream or waterway; and
3. Shall not contain pollutants at concentrations or levels that cause the occurrence of undesirable or
nuisance aquatic life in the receiving stream.
B. Additional Monitoring
The Department may require increases in the monitoring frequencies set forth in this permit to address new
information concerning a discharge, evidence of potertial non-compliance, suspect water quality in a
discharge, evidence of water quality impacts in the receiving stream or waterway, or other similar concerns.
C. Whole Effluent Toxicity Requirements
1. Report a noncompliance violation orally to NDEQ within 24 hours and take all reasonable measures
necessary to reduce toxicity immediately.

2. Conduct follow-up test within four weeks after the receipt of the initial noncompliant test results. If the
treatment system is a lagoon system, the follow-up test must be taken from the same cell that received the
noncompliance violation. The results of the follow-up test shall be submitted to NDEQ within seven days
after receipt of the results. :

3. Ifthe follow-up test results indicate compliance with toxicity limits, then the permittee may resume the
whole effluent toxicity testing schedule in this permit.

4. If the follow-up test results indicate noncompliance with toxicity limit and the source of toxicity is
known, then the permittee shall submit a plan and schedule to attain continued compliance with the whole
effluent toxicity permit limits within 30 days of receipt of the noncompliant follow-up test results.

5. If the follow-up test results indicate noncompliance with toxicity limits and the source of toxicity is
unknown, the permittee must immediately begin developing a Toxicity Reduction Evaluation (TRE) plan
at the direction of NDEQ within 90 days of receipt of the noncompliant follow-up test results.

D. Method Detection Limit Reporting Requirements

The minimum detection limit (MDL) is defined as the level at which the analytical system gives acceptable
calibration points, If the analytical results are below the MDL then the reported value on the DMR shall be a
numerical value less than the MDL (e.g. <0.005).

E. Certified Operator Requirements

This facility is to be operated and maintained by operators certified in accordance with NDEQ Title 197 -
Rules and Regulations for the Certification of Wastewater Treatment Facility Operators in Nebraska.

F. Permit Modification and Reopening
This permit may be reopened and modified after public notice and opportunity for a public hearing for reasons

specified in NDEQ Title 119 - Rules and Regulations Pertaining to the Issuance of Permits Under the
National Pollutant Discharge Elimination System, Chapter 14,

G. Permit Attachments

The attachments to this permit {e.g., forms and guidance) may be modified without a formal modification of
the permit.
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Part VII. Schedule of Compliance for Construction of the Mechanical Wastewater Treatment
Facility
Upon issuance of this permit, the permittee shall maintain compliance with the interim industrial process
effluent limitations listed in this Part (VII). The interim requirements will remain in effect until the compliance
date in this schedule is reached. At that time, the permittee must meet all effluent limitations outlined in Part I1I:
Qutfall 003, Discharge Limits and Monitoring Requirements for the Mechanical Facility. Reports on progress
during the compliance period must be submitted to DIEQ every six months. The conditions of the compliance
schedule are as follows:

A. Schedule for construction and operation of M.G. Waldbaum Co. mechanical WWTF discharging to
Logan Creek

1. Three (3) Months

No later than three months after the effective date of this permit, the M.G. Waldbaum shall complete and submit
to the NDEQ), engineering design and specifications for the construction of an extended aeration, activated sludge
wastewater treatment facility, discharging to Logan Creek through Outfall 003. A study plan for the Outfall 003
diffuser must also be submitted to NDEQ for review and approval.

2. Six (6) Months

No later than six months atter the effective date of this permit, the M.G. Waldbaum shall initiate the construction
for the extended aeration, activated sludge wastewater treatment facility.

3.2 years :

No later than two years after the effective date of this permit, the M.G. Waldbaum shall complete the construction
of the mechanical plant.

4. 2.25 years

No later than 2.25 years after the effective date of this permit, upon startup of the mechanical facility, a Mixing
Zone Verification Study must be performed and results submitted to NDEQ for review. The Department will
base final approval for the Outfall 003 diffuser on the Mixing Zone Verification Study.

5. 2.6 years (940 days) .

No later than 2.6 years after the effective date of this permit, the M.G. Waldbaum shall be in compliance with the
limits of this permit for discharge of the industrial wastewater from the mechanical treatment facility (segment
EL2-20000) through Outfall 003 to Logan Creek. The discharge shall be monitored in accordance with the
requirements in the following Tables 11, 12, 13, 14, 15, 16, 17 and 18. Concurrently, the discharge of process
wastewater through the interim lagoon outfalls 7L5 ard 9L3, shall cease.
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Interim Limits from Pretreatment Anaerobic Cell I-2 to Facultative Cells

The monitoring of wastewater from the anaerobic cells is to provide data on facultative lagoon loadings. This
permit does not authorize the diseharge of effluent from the anaerobic cells to Logan Creek. To comply with
these monitoring requirements, samples shall be taken at the last accessible sampling point prior to discharge
to the facultative cells, unliess an altemative monitoring location is approved and/or mandated by the
Department. Samples may not be taken directly out of the anaerobic cells.

Table 11: Interim Discharge from Pretreatment Anaerobic Cells to F acultative Cells. -
. ) Discharge Limits s
;P’.\ o, e ] - ‘ ] o B
TArEmeters Units T Monthly | 7-Day | Maximuoy
i ’ Minimum Average | Average | -
" ‘l\; . d j‘; i ; s
Flow 50050 | MGD Report Report | Quarterly ® “é‘zz:ﬁ:?egr
Biochemical Oxygen . -
Demand (5-Day) 00310 mg/L L - Report Report Quarterly Grab
.
T?tal Kjeldahi 00625 mg/L - Report --- Report Quarterly Grab
Nitrogen B
Tot.al Suspended 00530 | mg/L —— Report Report --- Quarterly Grab
Solids +
pH 00400 | Standard | oo Report Quarterly Grab
| Units L |

C.

Outfalls 7LS and 9LS. - Interim Limits and Monitoring Requirements for Flow, pH, BODs, and TSS

The discharge of industrial process wastewater from Qutfalls 71.5 and 9L5, final effluent, to Logan Creek is
authorized and shall be monitored and limited as specified in the following sections. Monitoring shall be
conducted by sampling after all treatment processes and prior to discharge to the receiving stream, unless an
altemative or more specific monitoring point is specified by the NDEQ. Sampling directly out of the lagoon
is prohibited unless the sample is used for the purpose of pre-discharge process control. Blending of industrial
effluent with municipal influent is prohibited.

Pre-Discharge Process Control Sampling Procedures - Within two weeks prior to a scheduled draw down
discharge via either Outfalls 715 or 9L3, the permitiee shall isolate the lagoon to be discharged. To sample
for pre-discharge process control, collect four grab samples, one from each corner of the isolated cell to be
drawn down, and composite the samples into one sample. This composite sample shall be analyzed to ensure
the cell’s compliance with the toxicity limits in Table 15. If the results comply with these effluent limits, the
permittee may begin the discharge of the isolated celt until its drawdown is complete. If the pre-draw down
sample results do not comply with the effluent limits, steps must be taken before the discharge begins to
assure that the effluent quality meets the required toxicity limit. Keep records of all process control sampling.
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Table 12 Outfalls 7LS and 9LS Interim Discharge Limits and Momtormg ReqmrementS‘ '
pH BODs and TSS

Discharge Limits

Parameters Storet Units I Monitoring
‘ # Daily Monthly 7Day | Daily Frequency
Minimum | Average | Average  Maximum
Fl 50050 MGD @ Report | Daily ® | Measured or
ow - Report - €po ary Calculated
Total Flow 82220 MGAL | Report®@ l\ée‘?s““’d or
i alculated
|
Duration of | Measured or
Discharge 81381 Days - - o o ] Report (d) Calculated
pH 00400 | Standard Units 6.5 - --- 9.0 \ Grab
Biochemical mg/1. 30.0 45.0 Daily During .
Oxygen Demand 00310 o 1l o N Draw Down Grab
(5-Day) kgfday | - 17033 | 255.49 Discharge /
“ Lagoon Cell
S : mg/L 80 - 120
ggﬁ‘;’sb“pe“ded 00530 | £ JT ! Grab
kg/day — | 45420 681.30 l )
! ! 1/Draw
Oil and Grease 00552 mg/L -—- --- - 10 Down Grab
| Discharge

Total Recoverable Sclenium

00981

Report

(a)

Grab

Footnote:

a) One sample must be taken on the first day of the drawdown and every seven days there after until the drawdown 1s
complete for the given lagoon. The final sample must be taken during the last three days of the drawdown.
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Table 14: Seasonal Interim Discharge Limits and Reporting Requirements for Ammonia

Discharge Limi ts ’

Moupi to_rix_lg

 Sample -

. . Storet . e ,
Parameters Discharge Period 4 U’mts Monthly | Daily | Frequency | Type
Average | Maximum | -
) ; m Report Report
Ammonia as Nitrogen (Mm}fll”_'”rf’{a 3y | 00610 gL - Grab
| Y kg/day Report Report
mg/L Report Report | Daily During
Ammonia as Nitrogen (June IS '_"g':&m 31) 00610 | ¢ Draw Down Grab
L kg/day Report Report Discharge
- |
j mg/L Report Report
Ammonia as Nitrogen (Nov. I ?/;'Lﬁrzg [291) 00610 | ¢ Grab
) ' kg/day Report Report

K

Acute Toxicity
Pimephales promelas/
Ceriodaphnia sp.

(March 1 — May 31)

Spring

61427 /61425

TU,\ (a)

1.00

Chronic Toxicity
Pimephales promelas/
Ceriodaphnia sp.

(June 1 - October 31)

Summer

Chronic Toxicity
Pimephales promelas!
Ceriodaphnia sp.

Winter
(Nov. 1 — Feb. 28
[29])

61427/ 61425

TUc (a)

4.85

61427/ 61425

5.86

1/Cell Draw
Down

Discharge ®)

MTS
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G. Interim Fecal Coliform Limits and Monitoring Requirements for Outfalls 7LS and 9L5

~Table 16: Interlm Dlscharge Limits and Monitoring Requirements for Fecal Coliform that Apply from :
} May 1 through September 30 o v e T
: Discharge Limits 5 |
n : ftori
SRR T o
Geometrn* Daily Maximum ) S
Mean :

Fecal Coliform Weekly During

74055 #/100 mi Report Report Discharge Period Grab

H. Intenm Hydrogen Sulﬁde Limits and Monltonng Requlrements for Outfalls 7L5 and 9LS

o

‘ Seasonal Dlscharge Lmuts and Momtox ing Requlrements for Hydrogen Sulfi"

i xV‘S‘tor'et B stchargeL

" Paranicters  Discharge Period 1 vnits . [ v
) . RS . 3 ’:# : C oo T L,;Mo“th
| o | Average )
1 L Report R
Hydrogen Sulfide (Marcgll’ri"ﬁa 31 071875 mg/ °po cport Grab
4 kg/day Report Report
mg/L Report Report .
Hydrogen Sulfide (une ig '_‘"g:g)er 3y | Y7 1875 ¢ P P I/discharge Grab
kg/day Report Report period
Winter mg/L Report Report
Hydrogen Sulfide (Nov. 1 — Feb. 28 071875 Grab
[29)) kg/day Report Report

Dissolved Oxygen | April | - September 30 | 00300 | mg/L 4.55 Weekly Grab

Dissolved Oxygen October 1 ~ March 31 00300 | mg/L 2.40 Weekly Grab

o,
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Appendix A — Standard Conditions that Apply to NPDES and NPP Permits
These general conditions are applicable to all NPDES and NPP permits. These conditions shall not preempt any
more stringent requirements found elsewhere in this permuit.

A. General Conditions

1.

Information Available

All permit applications, fact shcets, permits, discharge data, monitoring reports, and any public comments
concerning such shall be available to the public for inspection and copying, unless such information about
methods or processes is entitled to protection as trade secrets of the owner or operator under Neb. Rev. Stat.
§81-1527, (Cum. Supp. 1992) and NDEQ Title 115, Chapter 4.

Duty to Comply

All authorized discharges shall be consistent with the terms and conditions of this permit. The discharge of
any pollutant identified in this permit more frequently than or at a level in excess of that authorized shall
constitute a violation of the permit.

The permittee shall comply with all conditions of this permit. Failure to comply with these conditions may
be grounds for administrative action or enforcement proceedings including injunctive relief and civil or
criminal penalties.

The filing of a request by the permittee for a permit modification, revocation and re-issuance, termination
or a notification of planned changes or anticipated noncompliance, does not stay any permit condition.

Duty to Mitigate
‘The permittee shall take all reasonable steps to minimize, prevent or correct any adverse impact to the

environment resulting from noncompliance with this permit, includ?mg such accelerated or additional
monitoring as required by the NDEQ to determinc the nature and impact of the noncompliant discharge.

Permit Actions

This permit may be modified, suspended, revoked or reissued, in part or in whole, in accordance with the
regulations set forth in NDEQ Titles 119, Chapter 24. In addition, this permit may be modified, revoked
and reissued to incorporate standards or limitations issued pursuant to Sections 301(b)(b)(c), 301(b)(b}(d),
304(b)(b), 307(a)(b), or 405(d) of the Clean Water Act and Public Law 100-4 (i.e., industrial categorical
standards and municipal sludge regulations).

Land Application of Wastewater Effluent

The permittee shall be permitted to discharge treated domestic wastcwater effluent by means of land
application in accordance with the regulations and standards set forth in NDEQ Title 119, Chapter 12, 002.
The Wastewater Section of the Department must be notified in writing if the permittee chooses to land
apply effluent.

Toxic Pollutants

The permittee shall not discharge pollutants to waters of the state that cause a violation of the standards
established in NDEQ Titles 117, 118 or 119. All discharges to surface waters of the state shall be free of
toxic (acute or chronic) substances which alone or in combination with other substances, create conditions
unsuitable for aquatic life outside the appropriate mixing zone.

Oil and Hazardous Substances/Spill Notification

Nothing in this permit shall preclude the initiation of any legal action or relieve the permittee from any
responsibilities, liabilities or penalties under Section 311 of the Clean Water Act. The permittee shall
conform to the provisions set forth in NDEQ Title 126 - Rules and Regulations Pertaining to the
Management of Wastes. If the permittee knows, or has reason to believe, that oil or hazardous substances
were released at the facility and could enter waters of the state or any of the outfall discharges authorized in
this permit, the permittee shall immediately notify the Department of a release of oil or hazardous
substances. During Department office hours (i.e., 8:00 a.m. to 5:00 p.m., Monday through Friday, except
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holidays), notification shall be made to the Nebraska Department of Environmental Quality at telephone
numbers (402) 471-2186 or (877) 253-2603 (tol! free). When NDEQ cannot be contacted, the permittee

shall report to the Nebraska State Patrol for referral to the NDEQ Emergency Response Team at telephone
number (402) 471-4545. 1t shall be the permittee's responsibility to maintain current telephone numbers

necessary to carry out the notification requirements set forth in this paragraph.

8. Property Rights
The issuance of this permit does not convey neither any property rights of any sort nor any exclusive

privileges nor does it authorize any damage to private property or any invasion of personal rights nor any
infringement of federal, state or local laws or reguiations.

9. Severability
If any provision of this permit is held invalid, the remainder of this permit shall not be affected.

10. Other Rules and Regulations Liability
The issuance of this permit in no way relieves the obligation of the permittee to comply with other rules
and regulations of the Department.

11. Inspection and Entry
The permittee shall allow the Director or his authorized representative, upon the presentation of his
identification and at a reasonable time:
a. To enter upon the permittee's premises where a regulated facility or activity is located or conducted, or

records are required to be kept under the terms and conditions of the permit,

b. To have access to and copy any records required to be kept under the terms and conditions of the
permit,

¢. To inspect any facilities, equipment (including monitoring and control), practices or operations
regulated or required in the permit, and

d. To sample or monitor any substances or parameters at any location.
12. Penalties

Violations of the terms and conditions of this permit may result in the initiation of criminal and/or civil
actions. Civil penalties can result in fines of up to $10,000.00 per day (Neb. Rev. Stat. §81-1508, as
amended to date). Criminal penalties for willful or negligent violations of this permit may result in
penalties of $10,000.00 per day or by imprisonment. Violations may also result in federal prosecution.

B. Management Requirements
1. Duty to Provide Information

The permittee shall furnish to the Department within a reasonable time, any information which the
Department may request to determine whether cause exists for modifying, revoking and reissuing, or
terminating this permit; or to determine compliance with this permit. The permittee shall also furnish to the
Department upon request, copies of records retained as a requirement of this permit.

2. Duty to Reapply

The permittee shall apply for a re-issuance of this permit, if an activity regulated by this permit is to be
continued after the expiration date of this permit. The application shall be submitted at least 180 days
before the expiration of this permit on an application form supplied by the Department, as set forth in
NDEQ Titles 119, Chapter 5 002.

3. Signatory Requirements

All reports and applications required by this permit or submitted to maintain compliance with this permit,
shall be signed and certified as set forth in this section.

a. Permit applications shall be signed by a cognizant official who meets the following criteria:
1) For a corporation: by a principal executive officer of at least the level of vice-president,
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i) For a partnership or sole proprictorship: by a general partner or the proprietor, respectively, or
ii1) For a municipality, state, federal or other public facility: by either a principal executive officer or
highest ranking elected official.

b. Discharge monitoring reports and other information shall be signed by the cognizant official or by an
authorized representative.

c. The cognizant official designates an authorized representative. The authorized representative is
responsible for the overall operation of the facility (i.c., the WWTF Operator, the City Manager, the
Public Utilities Superintendent or similar person).

d. Any change in the signatories shall be submitted to the Department, in writing, within 30 days after the
change.

e. Certification. All applications, reports and information submitted as a requirement of this permit, shall
contain the following certification statement:

"I certify, under penalty of law, that this document and all attachments were prepared under my direction or
supervision in accordance with a system designed to assure that qualified personnel properly gathered and
evaluated the information submitted. Based on my inquiry of the person or persons who manage the system or

those persons directly responsible for gathering the information, the information submitted is, to the best of my
knowledge and belief, true, accurate and complete. 1 am aware that there are significant penalties for submitting
false information including the possibility of fine and imprisonment for knowing violations."

C. Monitoring and Records
1. Representative Sampling
Samples and measurements taken as required within this permit shall be representative of the discharge. All
samples shall be taken at the monitoring points specified in this permit and, unless otherwise specified,
before the effluent joins or is diluted by any other waste stream, body of water or substance. Monitoring
points shall not be changed without notification to the Department and with the written approval of the
Director.
a. Composite sampling shall be conducted in one of the following manners:
i) Continuous discharge - a minimum of one discrete aliquot collected every three hours,

ii) Less than 24 hours - a minimum of hourly discrete aliquots or a continuously drawn sample shall
be collected during the discharge, or

iii) Batch discharge - a minimum of three discrete aliquots shall be collected during each discharge.
b. Composite samples shall be collected in one cf the following manners:

1) The volume of each aliquot must be proportional to either the waste stream flow at the time of
sampling or the total waste stream flow since collection of the previous aliquot,

i1) A number of equal volume aliquots taken at varying time intervals in proportion to flow,
ili) A sample continuously collected in proportion to flow, and

1v) Where flow proportional sampling is infeasible or nonrepresentative of the pollutant loadings, the
Department may approve the use of time composite samples.

¢.  Grab samples shall consist of a single aliquot collected over a time period not exceeding 15 minutes.

d. All sample preservation techniques shall conform to the methods adopted in NDEQ Title 119, Chapter
21, 006 unless:

1) In the case of sludge samples, alternative techniques are specified in the 40 CFR, Part 503, or
i) Other procedures are specified in this permit.
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2. Flow Measurements

Appropriate flow measurement devices and methods consistent with accepted scientific practices shall be
used to insure the accuracy and reliability of measurements. The devices shall be installed, calibrated and
maintained to insure that the accuracy of the measurements. The accepted capability shall be consistent
with the type of that device. Devices selected shall be capable of measuring flows with a maximum
deviation of +/- 10%. The amount of deviation shall be from the true discharge rates throughout the range
of expected discharge volumes. Guidance can be obtained from the following references for the selection,
installation, calibration and operation of acceptable flow measurement devices:

a. "Water Management Manual," U. S. Department of Interior, Bureau of Reclamation, Second Edition,
Revised Reprint, 2001, 327 pp. Available from the National Technical Information Services (NTIS)

b. "NPDES Cornpliance Inspection Manual," U. S. Environmental Protection Agency, Office of
Enforcement and Compliance Assurance, Publication EPA 300-B-94-014 September 1994. This
document is available from the National Technical Information Services (NTIS).

3. Test Procedures
Test procedures used for monitoring required by this permit shall conform to the methods adopted in
NDEQ Title 119, Chapter 21, 006 unless:
a. Inthe case of sludge samples, alternative techniques are specified in the 40 CFR, Part 503, or
b. Other procedures are specified in this permit.
4. Averaging of Measurements
Averages shall be calculated as an arithmetic mean except:

a. Bacterial counts which shall be calculated as a geometric mean, or 1
b. Where otherwisc specificd by the Department.
5. Retention of Records

The permittee shall retain records of all monitoring activities for a period of at least three years (except five
years for biosolids data) as set forth in NDEQ Titles 119, Chapter 14 001.02. The types of records that
must be retained include, but are not limited to:

Calibration and maintenance records,

Original strip chart recordings,

Copies of all reports required by this permit,

o o

Monitoring records and information, and
e. Electronically readable data.
The permittee shall rctain records of monitoring required by this permit that are related to biosolids use and
disposal for a period of five years or longer, as required in NDEQ Titles 119, Chapter 14,
6. Record Contents
As sct forth in NDEQ Title 119, Chapter 14, records of sampling or monitoring information shall include:

The date(s), exact place, time and methods of sampling or measurements,

The name(s) of the individual(s) who performed the sampling or measurements,
The date(s) the analyses were performed,

The individual(s) who performed the analyses,

The analytical techniques or methods used,

The results of such analyses, and

Laboratory data, bench sheets and other required information.

I N
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D. Reporting Requirements
1. Immediate Notification

a. NPP permittees shall report immediately to the publicly owned treatment works (POTW), any
discharge to the POTW that may result in a violation of NDEQ Title 119, Chapter 26.

b. All permittees shall report immediately to the NDEQ:

i) Discharges of oil or hazardous substances which threaten waters of the state or public health and
welfare, and

1i) Discharges causing in-stream toxicity (i.e., a fish kill) or an immediate threat to human health.
Initial notification may be verbal. A written noncompliance notification shall be submitted as set forth in
Section D. 3 of this Appendix.
2. Test Procedures
Test procedures used for monitoring required by this permit, shall conform to the methods adopted in
NDEQ Title 119, Chapter 27 unless:
a. In the case of biosolids samples alternative techniques are specified in the NDEQ Title 119, Chapter
14; or
b. Other procedures are specified in this permit.
3. 24-Hour Reporting
As set forth in NDEQ Title 119, Chapler 14 the permittee shall report to the NDEQ, within 24 hours of
becoming aware of:
Any noncompliance which may endanger the environment or human health or welfare,
Any unanticipated bypass,
All upsets,
Any discharge to a POTW that causes a violation of the prohibited discharge standards, or
Any noncompliance of an effluent limitation in this permit.

o a0 o

Imtlal notification may be verbal. A written noncompliance notification shall be submitted as set forth in
Section D. 3 of this permit.

As set forth in NDEQ Title 119, Chapter 26, if sampling performed by an industrial user (NPP permittee)
indicates a permit effluent violation, the permittee shall notify the Department and the city within 24 hours
of becoming aware of the violation. The permittee shall resample and have it analyzed. The results of the
resampling analysis shall be submitted to the Department and the city within 30 days after becoming awarc

of the violation.
4. Written Noncompliance Notification
a. The permittee shall submit a written noncompliance report to the NDEQ:
i) Within five days of becoming aware of any noncompliance with the:
(a) NPP effluent limitations or requirements set forth in this permit, or
(b) NPDES toxic pollutant effluent limitations or requirements set forth in this permit.

il) Within seven days of becoming aware of any other noncompliance with the NPDES requirements
and/or effluent limitations set forth in this permit.

b. The written notification shall be submitted on a noncompliance form supplied by the Department and
shall include:

1) A description of the discharge and cause of noncompliance,

i1) The pertod of noncompliance, including exact dates and times, or if not corrected, the anticipated
time the noncompliance is expected to continue, and

iif} The steps taken to reduce, eliminate and prevent the reoccurrence of the noncompliance.
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The submittal of a written noncompliance report does not relieve the permittee of any liability from
enforcement proceedings that may result from the violation of permit or regulatory requirements.

5. Quarterly Discharge Monitoring Reports (DMRs)

The permittee shall report the monitoring results required by this permit on a DMR form supplied or
approved by the Department. Monitoring results shall be submitted on a quarterly basis using the reporting
schedule set forth below, unless otherwise specified in this permit or by the Department.

Monitoring Quarters DMR Reporting Deadlines
January - March April 28
April - June July 28
July - September October 28
October - December January 28

If the permittee monitors any pollutant more frequently than required by this permit, using procedures
specified in this permit, the results of this monitoring shall be included in the calculation and reporting of
the data submitted on the DMR. The frequency of the analysis shall also be reported on the DMR.

6. Changes in Discharge

Any facility expansion, production increases or process modifications which will result in new or
substantially increased discharges of pollutants or a change in the nature of the discharge of pollutants must
be reported by the permittee 180 days prior to the expansion, increases or modifications, either by
amending his original application or by submitting a new application. This permit may be mgdified or
revoked and reissued as a result of this notification to maintain compliance with applicable state or federal
regulations.

7. Changes in Toxic Discharges from Manufacturing, Commercial, Mining and Silvicultural Facilities
Permittees discharging from manufacturing, cornmercial, mining and silvicultura! facilities shall report to
the Department:

a. If any toxic pollutant not limited in this permit is discharged from any NPDES outfall as a result of any
activity that will or has occurred and results in its routine or frequent discharge. The Department shall
be informed if that discharge exceeds the following notification levels:

1) 100 micrograms per liter (0.1 mg/L) for any toxic pollutant,

i) 200 micrograms per liter for acrolein and acrylonitrile (0.2 mg/L),

iii) 500 micrograms per liter for 2,4-dinitropheno! and for 2-methyl-4, 6-dinitrophenol (0.5 mg/L),

1v) 1000 micrograms per liter for antimony (1 mg/L),

v) Five times the maximum concentration value reported {or that pollutant in the permit application or
vi) An alternative level established by the Director, and

b. If any toxic pollutant not limited in this permit is discharged from an NPDES outfall as a result of any
activity that will or has occurred and results in its nonroutine discharge. The Department shall be
informed if that discharge exceeds the following notification levels:

1) 500 micrograms per liter (0.5 mg/L) for any toxic pollutant,

11} 1000 micrograms for antimony (1 mg/L.),

iii) Ten times the maximum concentration value reported for that pollutant in the permit application, or
iv) An alternative level established by the Director.
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Changes in Sludge Quality

The permittee shall provide written notice to the Department of any alteration or addition that results in a
significant change in the permittee's sludge use or disposal practices. This permit may be modified or
revoked and reissued as a result of this notification to maintain compliance with applicable state or federal
regulations.

Changes of Loadings to Publicly Owned Treatment Work (POTW)
POTW's shall notify the Department of the following:

a. Any new introduction of pollutants from dischargers subject to the categorical pretreatment discharge
limitations set forth in NDEQ Title 119, Chapter 27, and

b. Any substantial change in the volume or character of pollutants being introduced into the POTW.

Notification shall be made 180 days in advance whenever possible. Information on the quantity and quality
of new discharges and their anticipated impact on the POTW shall be included.

Transfers

The permittee shall notify the Department at least 30 days prior to the proposed transfer of ownership of
this permit or the permitted facility to another party. The Department may modify or revoke and reissue
this permit as set forth in NDEQ Title 119, Chapter 24. '

Compliance Schedules

The permittee shall submit a written report of compliance or noncompliance with any compliance schedule
established in this permit. The written report shall ‘be submitted within 14 days following all deadlines
established in the compliance schedule. If compliance has not been achieved, the report shall include an
alternative completion date, an explanation of the cause of the noncompliance and an explanation of the
steps being taken to ensure future compliance. The submission of this report does not ensure the
Department's acceptance of alternative compliance dates nor does it preclude the Department from
initiating enforcement proceedings based upon the reported noncompliance.

E. Operation and Maintenance

1.

Proper Operation and Maintenance

The permittee shall, at all times, maintain in good working order and operate as efficiently as possible, any
facilities or systems of control installed by the permittee in order to achieve compliance with the terms and
conditions of this permit. This would include, but not be limited to, effective performance based on
designed facility removals, effective management, adequate operator staffing and training, adequate
laboratory and process controls, and adequate funding that reflects proper user fee schedules.

Treatment System Failure and Upset

An upset is an affirmative defense to an enforcement action brought for noncompliance with technology-
bascd permit effluent limitations if the permittee can demonstrate, through properly signed, operating logs
or other relevant evidence, that:

An upset occurred and the specific cause was identified,

That the facility was properly operated and maintained at such time,

The Department was notified within 24 hours of the permittee becoming aware of the upset, and

anr o

The permittee took action to reduce, eliminate and prevent a reoccurrence of upset, including
minimizing adverse impact to waters of the state.
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3. Bypassing

Any diversion from or bypass of the treatment facilities is prohibited, unless:

a. It is unavoidable to prevent loss of life, personal injury or severe property damage;

i) No feasible alternative exists, i.e., auxiliary treatment facilities, retention of untreated wastes or
maintenance during normal periods of equipment downtime;

ii) The permittee submits notice to the Department within 24 hours of becoming aware of the bypass
or if the bypass is anticipated or should have been anticipated, the Department is notificd at least
ten days prior to the bypass; and

1) The bypass is conducted under conditions determined to be necessary by the Director to minimize
any adverse effects.

b. If the bypass is needed for regular preventative maintenance for which back-up equipment should be
provided, the bypass will not be allowed. When a bypass occurs, the burden is on the permittee to
demonstrate compliance with items “a” through “d” above.

c. Additionally, NPP permittees shall report any bypasses to the POTW. Unanticipated bypasses shall be
reported immediately and anticipated bypasses shall be reported at least ten days in advance.

d. All NPDES permittees shall notify the general public that a bypass of the treatment system is
occurring. The public notification shall include:

i) Location of the bypass;

i}) The date the bypass started;

iii) Anticipated length of time the bypass will occur; and
1v) An estimate of the total volume of wastewater bypassed.

4. Removed Substances

Solids, sludge, filter backwash or other pollutants removed in the course of treatment or control of
wastewater shall be disposed of at a site and in a manner approved by the Nebraska Department of
Environmental Quality. The disposal of nonhazardous industrial sludges shall conform to the standards
established in or to the regulations established pursuant to 40 CFR, Part 257. The disposal of sludge shall
conform to the standards established in or to the regulations established pursuant to 40 CFR, Part 503. If
solids are disposed of in a licensed sanitary landfill, the disposal of solids shall conform to the standards
established in NDEQ Title 132. Publicly owned treatment works shall dispose of sewage sludge in a
manner that protects public health and the environment from any adverse effects which may occur from
toxic pollutants as defined in Section 307 of the Clean Water Act. This permit may be modified or revoked
and reissued to incorporate regulatory limitations established pursuant to 40 CFR, Part 503.

F. Definitions
Administrator: The Administrator of the USEPA.

Aliquot: An individual sample having a minimum volume of 100 milliliters that is collected either manually or
in'an automatic sampling device.

Biweekly: Once every other week.
Bimonthly: Once every other month.
Bypass: The intentional diversion of wastes from any portion of a treatment facility.

Daily Average: An effluent limitation that cannot be exceeded and is calculated by averaging the monitoring
results for any given pollutant parameter obtained during a 24-hour day.

Department: Nebraska Department of Environmental Quality,
Director: The Director of the Nebraska Department of Environmental Quality.
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Industrial Discharge: Wastewater that originates from an industrial process and / or is noncontact cooling
water and / or is boiler blowdown.
Industrial User: A source of indirect discharge (a pretreatment facility).

Monthly Average: Is an effluent limitation that cannot be exceeded. It is calculated by averaging any given
pollutant parameter monitoring results obtained during a calendar month.

Passive Discharge: A discharge from a POTW that occurs in the absence of an affirmative action and is not
authorized by the NPDES permit (e.g. discharges due to a leaking valve, discharges from an overflow
structure) and / or is a discharge from an overflow structure not designed as part of the POTW (e.g.
discharges resulting from lagoon berm / dike breaches).

Publicly Owned Treatment Works (POTW): A treatment works as defined by Section 212 of the Clean
Water Act (Public Law 100-4) which is owned by the state or municipality, excluding any sewers or other
conveyances not leading to a facility providing treatment.

Semiannually: Twice every year

Significant Industrial Use (SIU): All industrial users subject to Categorical Pretreatment Standards or any
industrial user that, unless exempted under Chapter 1, Section 115 of NDEQ Title 119, discharges an
average of 25,000 gallons per day or more of process water; or contributes a process waste stream which
makes up 5 percent or more of the average dry weather hydraulic or organic capacity of the POTW; or is
designated as such by the Director on the basis that the industrial user has a reasonable potcntial for
adversely affecting the POTW's operation or for violating any National Pretreatment Standard or
requirement.

30-Day Average: Is an effluent limitation that cannot be exceeded. It is calculated by averaging any given
pollutant parameter monitoring results obtained during a calendar month.

Total Toxic Organics (TTO): The summation of all quantifiable values greater than 0.01 milligrams per liter
(mg/1) for toxic organic compounds that may be identified elsewhere in this permit. (If this term has
application in this permit, the list of toxic organic compounds will be identified, typically in the Limitations
and Monitoring Section(s) and/or in an additional Appendix to this permit.)

Toxic Pollutant: Those pollutants or combination of pollutants, including disease causing agents, after
discharge and upon exposure, ingestion, inhalation. or assimilation into an organism, either directly from the
environment or indirectly by ingestion through food chains will, on the basis of information available to the
administrator, cause death, disease, behavioral abnormalities, cancer, genetic mutations, physiological
malfunction (including malfunctions in reproduction) or physical deformations, in such organisms or their
offspring.

Upset: An exceptional incident in which there is unintentional and temporary noncompliance with technology
based permit effluent limitations because of factors beyond the reasonable control of the permittee,
excluding such factors as operational error, improperly designed or inadequate treatment facilities or
improper operation and maintenance or lack thereof.

Volatile Organic Compounds (VOC): The summaticn of all quantifiable values greater than 0.01 milligrams
per liter (mg/1) for volatile, toxic organic compounds that may be identified elsewhere in this permit. (See
the definition for Total Toxic Organics above. In many instances, VOCs are defined as the volatile fraction
of the TTO parameter. If the term “VOC” has application in this permit, the list of toxic organic
compounds will be identified, typically in the Limitations and Monitoring Section(s) and/or in an additional
Appendix to this permit.)

Weekly Average: Is an effluent limitation that cannof be excceded. It is calculated by averaging any given
pollutant parameter monitoring results obtained during a fixed calendar week. The permittee may start
their week on any weekday but the weckday must remain fixed. The Department approval is required for
any change of the starting day.

"X" Day Average: An effluent limitation defined as the maximum allowable "X" day average of consecutive
monitoring results during any monitoring period where "X" is a number in the range of one to seven days.
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G. Abbreviations

CFR: Code of Federal Regulations

kg/Day: Kilograms per Day

MGD: Million Gallons per Day

mg/L: Milligrams per Liter

NOI: Notice of Intent

NDEQ: Nebraska Department of Environmental Quality

NDEQ Title 115 - Rules of Practice and Procedure

NDEQ Title 117 - Nebraska Surface Water Quality Standards

NDEQ Title 118 - Ground Water Quality Standards and Use Classification

NDEQ Title 119 - Rules and Regulations Pertaining to the Issuance of Permits under the National Pollutant
Discharge Elimination System

NDEQ Title 126 - Rules and Regulations Pertaining 1o the Management of Wastes

NDEQ Title 132 - Integrated Solid Waste Management Regulations

NPDES: National Pollutant Discharge Elimination System

NPP: Nebraska Pretreatment Program

POTW: Publicly Owned Treatment Works

ng/L: Micrograms per Liter
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